












































































































































Even in the absence of fraud or undue influence, if the attorney got

the better of the bargain, the attorney must show that the client

understood the terms of the agreement and that the attorney did not

exploit the client’s confidence in him or her (Jacobson, 66 NY2d

at 993; Smitas v Rickert, 102 AD2d 928, 929 [3d Dept 1984];

Revson v Cinque & Cingue, P.C., 221 F3d 59, 68 [2d Cir 2000]).
(2006 Report at 14).

In the instant case, an examination of the contract formation process and whether Alice
understood the terms of the Revised Retainer Agreement includes an assessment of Alice’s
capacity, her understanding of the terms of the Agreement, the completeness of her attorneys’
disclosure and whether they exploited their preexisting confidential relationship with her to
obtain the favorable terms of the Agreement (Lawrence, 48 AD3d at 4; see also Smitas, 102
AD2d at 929 [the client’s “physical, emotional and financial condition” were among the factors
relevant to determining whether “the Client was fully aware of the consequences and that there

was no exploitation”]).

1. Graubard’s Fvidence that the Revised Retainer Was Not
Procedurally Unconscionable

Graubard adduced the following proof that the Revised Retainer Agreement was not

procedurally unconscionable.

a. Alice’s Capacity and Character
As explained above, Alice’s capacitly and character bear on whether she was afforded
“meaningful choice” and had a full understanding of the Revised Retainer Agreement when she
entered into it. In Part II of this Report, 1 noted that Graubard adduced substantial evidence- of
her intelligence, sophistication in financial matters, strong willed personality, and her hiring,

micromanaging and firing of professionals, including lawyers (see Tr. 1103-07, 1153-54, 1198-
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99, 1222, 1252-53, 1267-68, 1274, 1528-29, 1539, 1890, 1895, 1941-42, 1968-69, 1997; GP 502,
515,524, 527, 534, 535, 539).

As also noted in Part I of this Report, Alice played a strong and sometimes dominant
role in the decision making in the litigation (Tr. 144, 167, 947, 1133-36, 1857-59; GP 16, GP 52,
Tab 58 at 20-21 and GP 502). Graubard also adduced evidence that Alice had experience
reviewing and negotiating contracts (Tr. 1098, 1159, 1214, 1862, 1997-98; GP 72, 528, 529, 530,
646, 647) and managing a very substantial investment portfolio (Tr. 1941, 1969, 1971-72; GP
56; 57, 59-61).

In addition, in testimony in other litigation, Alice had described herself as a “force to be
reckoned with” (Tr. 1208), someone who trusted “nobody” (Tr. 1103, 1138), who was her “own
person,” made her “own decisions” and made up her “own mind” (Tr. 1174, 1195), was “well
read” (Tr. 1142) and had educated herself on her finances and investments (Tr. 1139). Her
testimony further stated “T am an intelligent woman. I read English” (Tr. 1157), and “I never
sign anything I don’t read” (Tr. 1158).

b. Aliee’s Physical and Mental Health in January 2005

Given the Estate’s allegations that pain and pain medication had diminished Alice’s
capacity at the time of the Revised Retainer Agreement, Graubard submitted proof of Alice’s
heaith and activities in late 2004 and early 2005. The medical evidence showed that Alice had a
total knee replacement of one of her knees on September 1, 2004, was discharged from the
hospital on September 5, 2004 (GP 208) and discharged from a follow-up rehabilitation facility
on September 10, 2004 (GP 258). The rehabilitation facility records described her as “feisty-

looking, lying in bed in no apparent distress” (GP 209).
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When Alice saw a physician specializing in physical medicine and rehabilitation on
December 23, 2004, the medical records for that visit and the physician’s testimony show that
Alice’s chief complaint was pain, but that she was not experiencing fainting, blackouts, slurred
speech, anxiety, depression or disorientation (Tr. 1555-59; GP 200). The evidence also showed
that Alice was given, and filled, prescriptions for certain pain medications, but that those
medications were not reported to impair cognitive function (Tr. 1563-66, 1621; GP 200, 210).

In addition, Alice’s records for December 2004, January 2005, and February 2005 show
that she engaged in bond purchases; paid bills, household expenses, and salaries; transferred
funds among her various accounts; gave gifts; made a loan; paid federal and state taxes; and took
trips to New York City, where she dined, spent the night, went shopping and looked for new
office space for her business, Lawrence Essentials (GP 63, 64, 65).

Furthermore, on January 13, 2005, when Wallberg advised Alice on the phone about the
Revised Retainer Agreement, he did not detect any “flakiness or lack of hucidity” (Tr. 2011). On
January 19, 2005, the day she signed the Agreement, Alice cashed a check (Tr. 2078; GP 64 at
Al Estate 7097), made a bank deposit, and reconciled her checkbook, noting in her own
handwriting a $2 discrepancy in her favor (GP 64 at AL Estate 6739). Kling, who testified that
she spoke to Alice just before and immediately after Alice signed the Agreement (Tr. 2109-12),
did not consider Alice to be confused during those conversations (Tr. 2140). When Alice’s
daughter, Suzanne, was questioned in an April 2005 deposition about Alice’s mental faculties,
she testified that Alice “absolutely” “has all her mental faculties” and was “as sharp as she ever

was” (Tr. 1538).
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c. The Firm’s Evidence of Alice’s Full Understanding of the
Revised Retainer Agreement

Graubard adduced evidence that, at the time Alice entered into the Revised Retainer
Agreement in January 2005, she was informed as to the status of the litigation and the terms of
the Agreement. As noted in Part II of this Report, Graubard submitted evidence that the Firm
had kept Alice advised throughout the litigation, providing her with proposed plans of action (see
GP 6,7, 9, 15, 16), draft briefs, sometimes on a point by point basis, as well as letters and other
documents, on which she often commented (e.g. GP 503, 504, 505, 506, 507, 508, 509, 513).
Alice was also given factual and legal summaries and analyses at various stages of the litigation
(e.g. GP 8, 15 and 43 at 1103-29). Graubard’s communications with Alice about the litigation
continued into the end of 2004. In November, 2004, Alice advised Graubard to pare down the
claims for trial, and on November 16, 2004, Graubard sent her a letter doing so (Tr. 167; GP 16).

By late 2004, Alice was concerned about her mounting attorney fees (Alice’s Complaint
9 22). Chill testified, and Alice’s Complaint corroborates, that Alice requested a change in her
fee agreement (Tr. 699; Alice’s Complaint § 22). Alice’s concern about her fees came to a head
after my 95 Wall Street Report and she discussed a change in her fee agreement with Chill (Tr.
697-701). They discussed a contingency fee (Id.). Chill testified that he asked Alice whether
she had in mind a 50-50 split, and that she countered with a 70-30 split because she is always the
“sepnior partner” (Tr. 699-700). Chill further testified that he told Alice that he would have to
seek approval from the Firm for a contingent fee arrangement and asked for an hourly rate
cushion on the downside;l capped at $1.2 million, which would be credited against any recovery

(Tr. 700). He told Alice he believed that there would be a recovery of at least a few million

dollars, enough to reimburse her for the $1.2 million outlay (Tr. 485-87, 802, 850-51; Estate 70).

Chill testified that Alice agreed to his $1.2 million proposal and then suggested a 40% fee for
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Graubard (half way between Chill’s 50% suggestion and her 30% counter) to give Graubard an
incentive to take her case on a contingency and to work hard for her (Tr. 700).

Chill also testified that, in his conversation with Alice about the contingency fee, he
advised her that he was not representing her in connection with the mi‘détream change in the
retainer and that she should obtain “outside counsel to make sure that she is protected with
respect fo that” (Tr. 701). Chill testified that Alice responded, angrily, that she was not stupid,
how could she lose on a contingency fee, Graubard takes all the risks, she makes the bulk of the
money. Chill testified that he replied by again advising her to “consult somebody else,” because
he was not representing her (Tr. 701-02).

Graubard’s executive committee approved the change to the contingency fee agreement
(Tr. 704), and Chill sent Alice a proposed new agreement dated January 12, 2005 (Tr. 971-72;
GP 18). Graubard sent the draft by Federal Express on the 12® and Alice received it on January

13, 2005 (Tr. 972).

Alice faxed the agreement to Jay Wallberg (Tr. 1921-24; GP 23). Wallberg, a CPA, had
been her accountant since the 1980s (Tr. 1890), was an experienced negotiator (Tr. 1931, 1961),
considered himself to be Alice’s “confidant” (Tr. 1969) and someone whom Alice “trusted” (Tr.
1967). He held her health care proxy (Tr. 1894-95, 1967). Wallberg testified that after
reviewing the proposed fee agreement, he immediately called Alice and explained it to her (Tr.
1919). He told her that, under the proposed agreement she would be paying about $1 million a
year and 40% of any settlement (Tr. 1919-20).

Wallberg handwrote on his faxed copy of the agreement, above the provision capping the
payment to $300,000 per quarter, the following note: “& continuing thereafter” (Tr. 1924, 2004;

GP 23). At the evidentiary hearing, Wallberg could not recall the purpose of his notation, but
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agreed that it may have indicated a concern that the agreement, as written, might be construed to
impose a quarterly payment obligation beyond the first year (Tr. 2005).

The next day, January 14, 2005, Alice called Graubard to discuss the January 12, 2005
proposed fee agreement (Tr. 972-73). She spoke with Reich and requested that the agreement be
changed to clarify that her obligation to make the quarterly payments would not extend beyond
one vear (Tr. 973-74).

Reich testified that when Alice called to discuss the change to the fixed fee portion of the
draft agreement, Reich confirmed with Alice that she understood that Graubard was not
representing her in connection with the draft agreement, and that Alice should consult an
independent lawyer about it. Reich testified that Alice responded that she understood Graubard
was not representing her and that seeking other counsel was not necessary because “she could
handle it” (Tr. 974-75). Réich testified that in the same phone call she reviewed.with Alice each
of the remaining provisions of the January 12, 2005 draft, one by one, and Alice responded that
the provision was satisfactory to her (Tr. 975).

The fee proposal was revised to make the clarification Alice had requested (Tr. 200; GP
20). On January 14, 2005, Chill sent Alice that revised version by Federal Express (GP 19, 21).
Alice received Chill’s letter and the draft agreement the next day, Januat'y 15, 2005 (GP 21).
Alice signed and dated the agreement four days later, on Wednesday, Januvary 19, 2005, returned
it to Graubard, and kept a copy for her files (Tr. 202; GP 22, 90; Graubard Reply Br. at 30).

2. Estate’s Evidence that the Revised Retainer Was Procedurally
Unconscionable

The Estate adduced the following evidence that the Revised Retainer Agreement was

procedurally unconscionable:
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a, The FEstate’s Evidence that Graubard’s Disclosures Were
Insufficient

The Estate adduced expert testimony that was probative of the issue of the sufficiency of
Alice’s understanding of the Revised Retainer Agreement and her attorneys’ duty to promote
that understanding. The Estate’s expert, Professor Stephen Gillers, testified that Alice could not
have fully understood the terms and impact of the Agreement without a detailed disclosure by
Graubard of the possible and likely outcomes of the suit. “The area of this discussion includes,
to a great extent, preciictéons about the future prospects with the litigation where the lawyers are
specially trained to make those predictions and to evaluate risks, level of legal risk” (Tr. 2260).
This was true even if Aliqe was an intelligent, sophisticated client because:
[ljawyers are in a much superior position to predict the future
course of the litigation than a lay person, even a sophisticated lay
person and therefore the pros and cons of the shift from the lay
person’s perspective, the client’s perspective, had to be presented
to her.”

(Tr. 2546).

Professor Gillers further testified that “there is a lot of number crunching that goes into a
wise economic decision about contingency fees, whether pure contingency or hybrid
contingency” and into comparing that “with results of an hourly component” (Tr. 2255).
According to Professor Gillers, for Alice to have been fully informed about the Revised Retainer
Agreement Graubard or an independent attorney should have provided Aliée with information
about the present value of the litigation, seftlement possibilities, endgame analysis, recovery
ranges, the likelihood of the various recoveries in that range and how long it would take to get
them (Tr. 2252-56).

The Estate points to the absence of any discussion with Alice, when the contingent fee

proposal was made, about the possible upside of any recovery against Seymour’s Estate.
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Moreover, Chill testified that, after learning of the 95 Wall Street Report, Allice conchuded that
“all that’s left is a claim for a few mill” (Tr. 697).

In addition, Professor Gillers opined that under the circumstances here, a writing
providing a detailed analysis of the litigation “was required because a writing would drive home
the seriousness of the change,” and because a writing could be referred to after the memory of an
oral explanation may have faded (Tr. 2547). Professor Gillers also testified that Graubard should
have advised Alice in writing to seek the counsel of an independent attorney (Tr. 2257-58). The
testimony of Chill, Mallis and Reich conceded that Graubard did not do so (Tr. 464, 810-11,
916).

The Estate also relies on evidence suggesting that Alice was confused as to the actual
split of any recovery between her and Graubard and therefore lacked understanding of the terms
of the Revised Retainer Agreement. According to Chill, Alice had said that she was the “senior
partner” (Tr. 699, 803) who would get the “lion’s share” (Tr. 803) and that under the
contingency Graubard took the risk and she would receive the “bulk of .the money” (Tr. 701).
However, as Graubard’s 40% fee would come out of Alice’s approximately 76%® share of the
proceeds, it was Graubard who would receive the greatest amount under the settlement, not Alice
(or the Lawrence Children). The Estate argues that the disconnect between Alice’s expectations
(senior partner/lion’s share/bulk of the money) and what the Agreement provided she would
receive shows that she did not understand its terms. The Estate also points to Alice’s statement,
as recounted by Chill, that she was willing to increase the contingency percentage from 30% to
40% to give Graubard the “incentive to work really hard for me” (Tr. 700), as evidence of her

misconception as to the diligence that Graubard owed her regardless of the fee arrangement.

' As explained in footnote 13, Referee Silverman’s Fuly 16, 1998 Report on the fractional shares fixed the fraction
at 75.9378 as of November 30, 1996 (GP 51; Tab 26, p. 25), and that report was confirmed by the Surrogate’s Order
{GP 51, Tab 28).
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b. The Estate’s Evidence of Undue Influence

Alice had told Wallberg that, in connection with the gift tax payment, Chill had a
“Svengali” effect on her (Tr. 1913-14). Alice’s friend, Barbara Kling, testified that Alice told
her that Chill had come to Alice’s house, that Alice had signed the 40% contingency agreement
because Chill had “worn her down” and that she (Alice) should not have signed it (Tr. 2109-12).
Alice’s handyman, Rivas, testified” that when he brought Alice home from the hospital, Chill
came to visit her and after Chill left Alice was upset and said she signed something she
“shouldn’t have” because she “wasn’t well, wasn’t herself” (Tr. 2050, 2053). Wallberg testified
that, when Alice faxed him the Agreement on January 13, 2005, she “didn’t know what it was”
and had “no idea what it [was] all about” (Tr. 1919-21) before he explained it to her.

The Estate relies.on the same medical records and physician’s testimony submitted by
Graubard to show that Alice was having pain from her knee surgery when she visited the
physical medicine and rehabilitation specialist on December 23, 2004, and that the medications
Alice took thereafter shbw that her pain continued, diminished her capacity and made her
vulnerable to Chill. Rivas testified that when Alice was in pain and takihg pain medication “she
wasn’t herself,” her response time was slower, she “didn’t articulate well,” and could not always
read (Tr. 2043-48). Wallberg testified that there were times when Alice would not speak with
him on the phone because she was in pain and on medication (Tr. 1929). Wallberg also testified
that on an occasion when he visited Alice at her house after January 19 (the day Alice signed the
Revised Retainer Agreement), “toward the end of January” 2005, sometime “in the “20’s”, Alice
was disoriented, slurring fher words and unable to finish her sentences for approximately a half
hour, after which she made sense again. He testified that similar incidents ol.ccurred againona

few occasions at the end of January and in February 2005 (Tr. 1927-30; 2013).

¥ As Rivas did not appear at the hearing, portions of his deposition testimony were read into the record.
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3. Findings and Conclusions as to Procedural Unconscionability

It is undisputed that it is Graubard’s burden to demonstrate that the Revised Retainer
Agreement 1s not procedurally unconscionable; but the parties dispute what that burden is.
Based on the case law rulings that attorney fee agreements are a matter of “special concern fo the
courts” (Cooperman, 83 NY2d at 472; Schanzer, 7 AD2d at 278), and that midstream retainers in
particular are “carefully scrutinized by the courts™ (Howell, 215 NY at 472; ¢f Schanzer, 7 AD2d
at 278-79; Gasco, 27 AD2d at 558), the Estate argues that the burden is “very high, far more than
a preponderance” (Estate Br. at 14, 16). Graubard counters that none of those authorities support
that contention, that “[n]o authority holds that the standard of proof for evaluating midstream
revisions is any different than the standard of proof for evaluating initial retainer agreements - -
and that standard is a pr’eponderance of the evidence” (Graubard Reply Br. at 25). The courts’
expression of heightened scrutiny given a midstream retainer modiﬁcatioﬁ sﬁggests that a higher
standard of proof would apply, and that clear and convincing evidence of conscionability may be
required. There is no need to reach that question here, however, because | find that Graubard has
shown, by both a preponderance and clear and convincing evidence, that the Agreement was not
procedurally unconscionable.

Graubard has submitted extensive proof that Alice was fully capable of understanding the
Revised Retainer Agreement and did not enter into it because Graubard exploited its existing
confidential relationship with her. That proof included the testimony of her family, friends and
advisors that Alice was intelligent, sophisticated, strong-willed, independent, tough, aggressive,
experienced in dealing with attorneys, experienced in reviewing confracts, and able to hold her
own in negotiations. The proof also showed that Alice was kept up to date on the status of the

litigation and was an active participant in charting its course.
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The evidence also showed that Alice was the one who raised the subject of changing her
hourly rate fee agreement. Although she alleged she did so because she was concerned about her
increasing attorney fees (Graubard’s bills for the four quarters of 2004 were approximately
$587,600, $777,783, $658,142, and $469,108 [{GP 40]), she was an extraordinarily wealthy
woman, with the resources to continue on an hourly-rate basis if she so chose.

Chill testified that Alice negotiated the 40% fee with him, and that testimony is consistent
with the allegations in her own Complaint (Alice’s Complaint 7 25-26). Alice also reviewed
the Revised Retainer Agreement with Wallberg, her accountant, friend and advisor of many
years. One of Wallberg’s handwritten notations on the copy of the Agreement he reviewed and
discussed with her on January 13, 2005 is consistent with the change in the Agreement Alice
asked Reich to make on January 14, 2005. That evidence shows Alice understood the
Agreement, understood Wallberg’s comment on that portion of the Agreement, and sought and
obtained a revision to reflect Wallberg’s concern. Although Wallberg advised Alice against
signing the Agreement (Tr. 2007-08), it was not unusual for Alice to seek professional advice
and then ignore some or all of it. As her son Richard observed, “she did it her way” (Tr. 1251-
52; GP 105). Moreover, after Graubard incorporated her requested change in the document,
Alice received it on January 15 and had the opportunity to review and consider the Agreement
further for four more days before she signed it on January 19, 2005, returned it to Graubard, and
kept a copy for her files.

Furthermore, although Alice had a 22-year attorney-client relationship with Graubard,
- she was not as “dependent” on Graubard as the Estate suggests (Estate Br. at 21). The record

shows that she ignored or overrode Graubard’s advice on several occasions. Further, she had
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frequently fired and replaced lawyers and other professionals if she disagreed with their
approach or was otherwise unhappy with their services.

Moreover, Alice paid the first quarterly invoice under the Revised Retainer Agreement
without complaint. Also, Alice did not question the Agreement until after the settlement was
reached (Tr, 709-15; GP 45). Only at that point, apparently after realizing the enormity of the
fee due, did Alice tell her son Richard that she had “made a mistake” buf would “handle it” (Tr.
1223, 1229-30).

The Estate’s arguments and evidence that Alice was suffering from diminished capacity,
that Chill wore her down about the Revised Retainer Agreement and had a Svengali-like
influence on her are not credible. Although Alice had knee surgery in September 2004 (which
was undoubtedly very painful) and took pain medications afterward, she had stopped taking
narcotic medications long before January 2005, and there is no evidence that any medication she
was taking in January 2005 affected her cognition. Furthermore, given the evidence of her other
activities during the timé she was negotiating and reviewing the Agreement, which showed her
to be active and functioning well, there is not credible evidence that any pain she was having
diminished her capacity when she entered into the Agreement.

Wallberg testified that when he discussed the Revised Retainer Agreement with Alice on
the phone January 13, 2005, he did not notice a,hy “flakiness” or confusion (Tr. 2011).
Moreover, although he knew that Alice was managing an investment portfolio of more than $200
million herself, he never suggested to Alice or her family that she was suffering from reduced
capacity or that she needed assistance in managing her financial affairs (Tr. 1970-71).%°

Similarly, Kling, who testified that she spoke with Alice shortly before and after Alice signed the

29 The Estate impliedly concedes that the problems Wallberg claims he observed at the end of January 2005 were
not continuous, when it argues that Graubard should have sent Alice written advice about the Revised Retainer
Agreement, so that she would have it to refer to in her “periods of clarity” (Estate Br. at 42).
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Agreement, also conceded that she detected no confusion in Alice, either generally or about the
Agreement (Tr. 2124, 2140).

Rivas’ testimony suggesting Chill preyed on Alice when she was reduced by pain and not
herself also is not credible. Rivas testified that this occasion occurred “when [he] brought her
home” from the hospital after her knee surgery (Tr. 2049-50). Alice’s medical records show
Alice went home from the hospital and rehabilitation facility in September 2004, months before
any discussion about the Revised Retainer Agreement occurred (GP 208-09). Furthermore,
Rivas’s obvious interest in helping the Estate undercut his credibility (Tr. 1980-84, 1993.96,
2082-88) as did his failure to appear at the hearing and be subjected to cross-examination.”!

As discussed above in Part II concerning the gifts, it is highly improbable that Alice
could have been bent against her will in 1998. Although Alice was seven years older (80 years
old) when she signed the Revised Retainer Agreement in January 2005, _foy the reasons
discussed, it is equally implausible that she was exploited into signing the Agreement.

Given all the proof in the record, I am similarly unpersuaded that Alice’s statements,
reported by Chill, that she expected to be the senior partner, with the lion’s share and the bulk of
the money, shows she was confused about the terms of the Revised Retainer Agreement. Those
comments are consistent with her reduction of Graubard’s percentage, in the negotiations with
Chill, from 50% to 40%. Moreover, the fact that Graubard’s 40% fee would come out of her
share of the settlement proceeds is consistent with her insistence for decades that she, and not the
Lawrence Children, pay the attorney fees for the litigation (Tr. 1203-07, 1524, 1534).

The Estate also relies on Professor Gillers® opinion that Graubard failed in its duty to

advise Alice, in writing, to seek independent counsel. The Estate cites no case law, Disciplinary

1 As noted earlier in this Report, Wallberg’s testimony also showed an interest in helping the Estate, as did Kling’s
(Tr, 1955-56, 2144-45).
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Rule or Ethical Consideration expressly requiring an attorney to advise a client to seek
independent counsel before entering into a midstream retainer, much less a duty to do so in
writing. Giving that advice and putting it in writing would certainly have been a “good idea”
(Tr. 1779), but failure to implement that good idea here was not an ethical violation, nor is it a
ground for finding the Revised Retainer Agreement procedurally unconscionable. Consequently,
I need not address the credibility of Chill’s and Reich’s testimony that they advised Alice to seek
separate counsel.

The Estate further argues that the Revised Retainer Agreement is procedurally
unconscionable because neither Chill nor any of the other Graubard partners discussed a possible
litigation “upside” with Alice at the time she entered into the Agreement. Given all the other
evidence in the record, Graubard’s silence on that point is insufficient to establish procedural
unconscionability here. Furthermore, I see nothing in the case law or Code supporting the
Estate’s argument that Graubard was obligated to give Alice a more detailed analysis of the
overall prospects of the litigation (i.e., upside and downside), including detailed predictions as to
various outcomes and “crunching the numbers” as fo each, particularly -in view of Alice’s
intelligence, business sophistication and thorough familiarity with the litigation. Therefor, for
procedural unconscionability analysis here, it was not incumbent upon Graubard to provide Alice
with that kind of comprehensive advice.

Even if that had not been the case, there are significant policy implications of imposing
the duty as defined by Professor Gillers and urged by the Estate, to engage in detailed number
crunching including all permutations of possible recoveries to ensure that the client makes a
“wise ecopomic decision.” Accurately predicting the outcome of any litigation is a difficult

proposition, at best, and is more hazardous the more complex the issues in suit. Moreover,
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drawing lines as to how far into the course of a representation such predictions are required if a
fee modification is made, and how detailed such predictions should be, would require the courts
to engage in a detailed analysis of each case at a micromanagement level. Like his opinions
concerning attorneys’ obligations when receiving client gifts, Professor Gillers’ opinions as to
Graubard’s disclosure duties for the Revised Retainer Agreement appear to be aspirational (T,
2255). That goal is not only impractical in enforcement, it goes beyond what the law requires,
which is assuring that the client makes an informed, independent decision, free of exploitation.
There is ample evidence that this requirement was met here, regardless of the evidentiary burden
applied.

D. Substantive Unconscionability

As explained by the Court of Appeals in this case and others, a contract is substantively
unconscionable when the terms are so unreasonably favorable to one party as to be
unenforceable according to its literal terms (Lawrence, 11 NY3d at 595, citing King, 7 NY3d at
191, which in turn cited Gillman, 73 NY2d at 10). As the Court observed in King, “[i]t is
inherently difficult to determine the unconscionabilify of fee agreements because at the time of
agreement, the precise amount of recovery is still unknown” (7 NY3d at 192). The Court

continued:

{a]s such, it is not necessarily the agreed-upon percentage of the
recovery due the attorney or the duration of the recovery that
makes a contingent fee agreement unconscionable, but rather the
facts and circumstances surrounding the agreement, including the
parties’ intent and the value of the attorney’s services in proportion
to the fees charged, in hindsight.

({d. [internal citations oiﬁitted]). In evaluating the reasonableness of a fee in hindsight, the
decisions uniformly identify the proportionality of the fee to the services rendered as a critical

factor (Gair, 6 NY2d at 106 [“out of all proportion to the value of the professional services
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rendered”]; King, 7 NY3d at 192 [“the value of the attorney’s services in proportion to the fees
charged”]; Lawrence, li NY3d at 596 [a fee agreement is unenforceable where the fee and
percentage of recovery “seems disproportionate to the value of the services rendered”]).
However, as the proportionality of the fee to the services is linked to the circumstances of the
specific case, there is no fixed formula to follow to determine whether a fee is out of proportion
to the services rendered. The proportionality factors that have been discussed in various cases
include the following three:

(1) Sheer amount of the fee: The raw amount of the fee is one factor considered. For

example, Gair quotes the observation in Morehouse v Brooklyn Heights R.R. Co., {185 NY 520,
525-26 [1906]) that the amount of the fee matters:

An agreement to pay an attorney one-half of the recovery where

the action was to recover a penalty of fifty dollars would not by

any person be considered to be improper, but if it was for fifty

thousand dollars it might be considered quite improper.
(6 NY2d at 107). As also noted in Gair, “there comes a point where the amounts to be received
by attorneys under contingent fee contracts are large enough to be unenforceable under the
circumstances of the case” (Id.; see also King, 7 NY3d at 192 [which identified factors to be
considered “[blesides the sheer amount of the fee”]; Matter of Fitzsimons, 33 NY Civ Proc R
336 [NY Court of Appeals 1903] [citing the amount the attorney would have received under the
contingent fee agreement' as among the factors to be considered]).

(2) Time spent: Although the Court of Appeals’ decision in Lawrence cautions against

being “preoccupied” with the ratio of fees to hours, the Court also indicated that time spent was a
factor to consider by commenting that, “[oln its face, the amount of the fee seems

disproportionate to the five months of work since the agreement’s revision” (11 NY3d at 596;

see also Beatie v Delong, 164 AD2d 104, 104 [1st Dept 1990] (citing “the nature of the services,
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the time, amount and controversy involved and the results obtained” as among the factors
considered [emphasis added)});

(3) Value of the Services Rendered: The degree to which a good result was brought

about by the attorneys’ efforts or by other circumstances is part of the inquiry as to the
proportionality of the fee to the service rendered (See King, 7 NY3d at 192; Lawrence, 11 NY3d
at 596). In a midstream revision of the type here, there also needs to be an examination of
whether the recovery was the result of work done and paid for before the contingency agreement
(see Watson v Kirkpatrick, 616 So2d 803, 808-09 [La Ct App 1993] [dramatically reducing the
contingent fee owed by one group of beneficiaries, from approximately $58,000 to $3,000,
because those beneficiaries retained the attorney in estate litigation afier most of the work had
already been done for another group of beneficiaries with the same interests]). The same
principle has been applied in situations where the client changes attorneys in mid-stream; the
incoming attorney’s contingent fee is often reduced to reflect the outgoing attorney’s pre-
substitution contribution toward achieving the outcome. (Lai Ling Cheng v Modansky Leasing
Co., Inc., 73 NY2d 454, 458 [1989] [when the discharged attorney has a fee dispute with the new
counsel, he may elect quantum meruit compensation or a contingent percentage fee “based on
the proportionate share of the work performed on the whole case.”}; Diagkrousis v Maganga, 61
AD3d 469, 469 [1st Dept 2009] [in apportioning contingent legal fees, the court must analyze the
outgoing and incoming attorneys’ relative contributions to the result obtained for the client}).
Whether a contingent fee is substantively unreasonable also depends upon the risks the
attorney fook in entering into the contingent fee arrangement. The risks are the risks of no

recovery for the client and no fee for the aftorney. As the First Department observed in
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Lawrence, the risk of no recovery for Alice was one of the factors to assess in determining
whether the fee Graubard seeks is unconscionable:

[Blefore any determination of unconscionability can be made, the
circumstances underlying the agreement must be developed,
including...the prospects at the time of successfully concluding the
litigation in favor of [Alice].

(48 AD3d 1, 2 [1st Dept 2007]). The attorney’s risk of nonpayment is also a critical part of the
policy underlying the propriety of contingent fee agreements in general. The Court of Appeals’
cautionary footnote 4 in Lawrence relies on the policy permitting “véry lucrative fees” when
such fees are balanced by the attorney taking a high risk — the risk of nonpayment:

It is not unconscionable for an attorney to recover much more than

he or she could possibly have earned at an hourly rate. Indeed, the

contingency system cannot work if lawyers do not sometimes get

very lucrative fees, for that is what makes them willing to take the

risk - - a risk that often becomes a reality - - that they will do much
work and earn nothing.

{11 NY3d at 596 n 4 [emphasis added]).

The relationship between risk and reward was addressed fifty years earlier in Gair.
Reviewing the authority foz* and propriety of judicial supervision of contingency fee agreements,
the Court noted that:

[nlinety-five per cent of the actions brought have been settled and
not more than one and one-half per cent of all claims of this nature
bave gone to judgment after trial. Cannon 13 of the Canons of
Ethics of the New York State Bar Association provides: “A
contract for a contingent fee, where sanctioned by law, should be
reasonable under all the circumstances of the case, including the
risk and uncertainty of compensation, but should always be subject
to the supervision of a court, as to its reasonableness.”

{6 NY2d at 102-03 [emphasis added]).
The Restatement (Third) of the Law Governing Lawyers also focuses on the relationship

between the risk taken and contingent fee to be paid:
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c. Reasonable contingent fees. A contingent fee may permissibly
be greater than what an hourly fee lawyer of similar qualifications
would receive for the same representation. A _contingent-fee
lawyer bears the risk of receiving no pay if the client loses and is
entitled to compensation for bearing that risk. Nor is a contingent
fee necessarily unreasonable because the lawyer devoted relatively
little time to a representation, for the customary terms of such
arrangements commit the lawyer fo provide necessary effort
without extra pay if a relatively large expenditure of the lawyer’s
time were entailed. However, large fees unearned by either effort
or a significant period of risk are unreasonable.

(§ 35 Comment ¢ [2009] [emphasis added]; see also Estate of Burtis, 5/8/95 NYLJ 33 {col. 3]
[Sur Ct Nassau Co] [noting that, in an appropriate case, a contingency retainer could be
considered along with other factors in determining a reasonable fee, Surrogate Radigan refused
fo consider the contingent agreement in that case, because the attorney “d.id not undertake to
represent Mrs. Burtis on a purely contingent basis in which professional services are rendered at
the attorney’s risk of not receiving a fee should he fail to secure a recovery for his client™)).

The degree of risk taken by the attorney is also a central concern in courts in other
jurisdictions (Matter of Reisdorf, 80 NJ 319, 328-29 [1979] [“if the risk of nonpayment to a
lawyer is small or nonexistent, resort to a contingent arrangement with its potential for a much
larger fee, can be unfair and inequitable to the client”]; Redevelopment Comm’n of
Hendersonville v Hyder, 20 NC App 241, 246 [Ct App 1973] [“The element of risk in connection
with the contingent fee justifies a much larger fee when the litigation is successfully terminated,
but here there was no such 1isk, and the court failed to take this lack of risk into account”]; Ridge
v Healy, 251 F 798 [8th Cir 1918] [contingency fee based on all of the client’s interest in the
estate was unfair because there was a certainty that the client would recover some amount by

way of dower, regardless of the outcome of the attorney’s efforts]).?

2 Though the facts of the cited cases were often very different from those present here, the evaluation of the
attorney’s risk was a constant theme in all of the decisions.
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As King explained, the “parties’ intent” is another factor to be considered (7 NY3d at
192). Also, the factors enumerated in DR 2-106 (b)* may be weighed in determining the
reasonableness of a fee (see King, 7 NY3d at 192 [citing DR 2-106 (b) as among the factors that
may be considered in determining the reasonableness or unreasonableness of contingent fee
agreements); Cooperman, 83 NY2d at 475 [in deciding a disciplinary matter involving minimum
fee contracts, the Court cited the Disciplinary Rule in connection with the “[t]raditional criteria”
governing fee dispuie controversies]). Those factors, many of which overlap with the factors
cited above, are as follows: 1. the time and labor required, the novelty and difficulty of the
questions involved and the skill requisite to perform the legal service properly; 2. the likelihood,
if apparent or made known to the client, that the acceptance of the particular employment will
preclude other employment by the lawyer; 3. the fee customarily charged in the locality for
similar legal services; 4. the amount involved and the results obtained; 5. the time limitations
imposed by the client or by circumstances; 6. the nature and length of the professional
relationship with the client; 7. the experience, reputation and ability of the lawyer or lawyers
performing the services; and 8. whether the fee is fixed or contingent.

1. Graubard’s Evidence That The Revised Retainer Is Not Substantively
Unconscionable

To prove that it took an enormous risk in entering into the Revised Retainer Agreement,
Graubard submitted proof that the five lawyers Graubard assigned to Alice’s litigation during the

contingency represented 25% of Graubard’s attormeys (Tr. 1503-05), Given that 90% of the

7 On page 23 of my 2006 Report [ noted that“[a]n attorney who charges exorbitant fees is subject both to a case law
requirement that the ‘unconscionable’ fees be reduced, as discussed above, and disciplinary action for charging an
‘excessive fee’ in violation of DR 2-106 {(a). No authority suggests that the terms “unconscionable’ and ‘excessive’
are not coextensive.” That suggests that a finding of a disciplinary violation of DR 2-106 for excessive fees would a
Jortiori establish a basis for reducing the fee. However, under the case law, the converse is not necessarily true (see
e.g. the following cases reducing “excessive” attorneys’ fees without a finding of a disciplinary violation: Cardali v
Yuan, 225 AD2d 474, 474-75 [1st Dept 19961, Tige Real Estate Development Co., Inc. v Rankin-Smith, 233 AD2d
227 {1st Dept 1996]; Sperduto v Sperduto, 145 AD2d 476 [2d Dept 1988]).
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Firm’s work was done on an hourly rate basis (/d), and that Graubard’s profit margin was 40-
55% of its gross revenues, Graubard’s ethics expert David G. Keyko testified that Graubard’s
commitment of this level of resources to a contingent fee case risked severely depressing the
Firm’s cash flow and all of the partners’ incomes (Tr. 1329-31, 1363-64). Keyko testified that
this was a “gigantic” risk (Tr. 1364).

Mallis testified that, at the time Graubard agreed to the contingency arrangement, my 95
Wall Street Report had dramatically undermined most of Alice’s remaining claims. Those
claims included: (a) the failure to sell claim; (b) the claim concerning Seymour’s salary; (c) the
claim against him for excessive fees and commissions; (d) the claim concerning the bribes
Seymour allegedly paid to a city official in connection with the Cohn-Lawrence prope;‘ties; (e)
the claims for brokerage and consulting fees paid to Seymour’s son Marc Cohn; (f) the claim for
the commission paid to Mr. Goldenberg; and (g) the RICO claim (Tr. 176-87). Mallis “did not
sit down and do a new calculation of what damages [he] thought would then be realizable [after
the 95 Wall Street Report],” but his “sense of it was that [he] identified claims [he] thought were
valid claims and [he] thought it would certainly be enough to cover the $1.2 million dollars out-
of-pocket that Alice was required to pay, but apart from that, [G*raubard‘ was] doing this on a
flyer” (Tr. 196).

Furthermore, at the time of the Revised Retainer Agreement, Alice had rejected “out of
hand” the $60 million settlement she had discussed with her nephew Marc Cohn, and given the
95 Wall Street Report, there was little reason to believe that fruitful settlement negotiations could
be had (Tr. 984-85). Moreover, Graubard had learned during the course of this Litigation that not
all of the Seymour’s Estate executors had authorized the $60 million proposal, further

undermining the prospects that settlement could have occurred then (Tr. 1832).
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Mallis testified that he added the shortfall clause to the Revised Retainer Agreement
because the Firm would be “facing years of litigation, incurring millions of dollars in legal fees
on claims after the 95 Wall Street decision, on claims that seemed very risky” (Tr. 194). Mallis
was also concerned about risk because Alice did not need the money the claims might recover
and her nemesis, Seymour, was dead, so she could lose interest and abandon the litigation
outright at some point (Tr. 194-95).

Mallis also testified that a tremendous amount of work needed to be done, and was done,
between the time the contingency was agreed to in January 2005 and the start of the hearing in
May 2005: a motion for disaffirmance of the 95 Wall Street Report was being prepared;
depositions were taken of 13 witnesses; experts were retained and their reports were produced;
“prima facie” case affidavits were prepared for four of the claims; six or seven sets of follow-up
document requests or interrogatories were propounded; documents were subpoenaed from five
non-party witnesses and reviewed; there was motion practice concerning document production
and subpoenaing tax records; papers were done opposing Seymour’s Estate’s suﬁzmaw judgment
motion concerning the bribe claim; work was done as a result of my ruling precluding the read-in
of former Sylvan Lawrence Co. employees at the upcoming hearing; pre-trial exhibits and
disclosures were prepared (Tr. 209, 222-26).

Mallis’ testimony also addressed the quality of the work done, particularly with respect to
fhe Epps property and documents. He explained that he worked with an appraiser to determine
the damages recoverable on the claims alleged concerning the Epps properties. He then
identified an alternative theory, that would produce a higher recovery, and pursued that instead
(Tr. 25157, GP 30, 31). He also testified as to how he overcame an unexpected hurdle to the

admissibility of the Epps documents (when the attorneys for Seymour’s Estate objected to their
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admission and I sustained that objection) (Tr. 280-84). Kevko testified that Mallis’ ultimate
theory of admissibility, with which he succeeded, was creative (Tr. 1373). Mallis also testified
about the efforts made to overcome the impediments to concluding the settlement after the cash
portion of the settlement had been agreed to (Tr. 274, 279-80).

Mallis further testified that, absent the settlement, all of that work, together with the
hearing itself, would not have concluded the litigation, because there were several claims
pending that would not be tried at the hearing and would have to await the outcome of two
pending summary judgment motions (Tr. 208-20). Given the settlement that Graubard achieved,
those problems were avoided and, at a closing on July 25, 2005, the settlement, including the
payment of more than $100 million by the Seymour’s Estate to Sylvan’s Estate, was
consummated (Tr. 292).

Keyko testified that 40% is the contingency percentage commonly charged in Manhattan
for complex commercial cases. He also testified that, given the risks Graubard undertook and
the quantity and sophistication of the services Graubard provided in a complex matter, the $44
million fee Graubard seeks is not excessive under DR 2-106 (b) or otherwise unreasonable (Tr.
1361-70, 1397-98).

2. The Estate’s Evidence That The Revised Retainer Is Substantively
Unconscionable

As to financial risk, the Estate submitted evidence that Graubard had no risk of collecting
less than its hourly rate because, in addition to representing Alice under the contingency
arrangement, Graubard represented the Lawrence Children on an hourly rate basis (Estate 2, 3).
In addition, Chill admitted that the $1.2 million capped hourly fee provision in the Revised
Retainer Agreement (GP 22, 9 1) provided a “cushion” “from the downside” of the contingent

fee (Tr. 700), and both Professor Gillers and Keyko testified that this reduced the risk (Tr. 2279,
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1459). Furthermore, Alice was extremely wealthy and had always paid her bills, to the tune of
$18 million in prior years, so there was no perceived risk of nonpayment of the $1.2 million
cushion. In addition, Alice was responsible for paying disbursements, at least for the first year
(GP 22 § 1), which Professor Gillers testified also reduced Graubard’s financial risk (Tr. 2265).
Moreover, the agreement contained a “shortfall” clause, which provided that, if the.amount due
Graubard under the agreement was less than the amount of Graubard’s time charges after
January 1, 2005, Alice and Graubard agreed that they would arrive at a fair resolution of the
shortfall which, howevgf, would be entirely in Alice’s discretion (GP 22 ﬂS)l. This too, Professor
Gillers testified, limited Graubard’s risk (Tr.2267).

In addition, Graubard’s hourly rate work during the i)l‘ior 22 years of litigation with
Seymour (Tr. 874-75) gave the Firm valuable knowledge of and experience with the facts and
the adversary, particularly as the accounting claims had been commenced eight years before (Tr.
106-15). Furthermore, as Graubard’s January 10, 2005 letter to me stated, l“substantial progress”
had been made since Seymour’s death, and the work remaining to be done before trial was
“relatively manageable” (GP 24).

Professor Gillers testified that, given this knowledge base “the risk is less and therefore
the fees may be less” (Tr. 1801). Professor Gillers also testified that the client should receive
some “credit” for Graubard’s knowledge base, which the client had already paid for. “One looks
at the extent to which the Firm in the work it did after January was able to exploit work it did
before January for which it had been fully compensated” (Tr. 2278). Graubard’s expert, David
Keyko, agreed that the past work and fees should be considered (Tr. 180 I-OZ).

The Estate urges that the risk was also limited because Chill and Pomeranz, Graubard’s

managing pariner, admitted that they expected a recovery for the Firm of a “few million dollars,”
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and in that event, Pomeranz believed the Firm “would not be hurt terribly” (Tr. 1507-08; Estate
51; see also Reich’s testimony that she believed Alice was “likely to prevail” on certain claims,
Tr. 952-53). Moreover, Mallis and Reich’s handwritten worksheet showed that, before my 95
Wall Street Report, they valued the accounting claims at more than $97 millipn, and even after
eliminating the 95 Wall Street claim, the remaining claims were valued at more than $40 million
(Estate 69). There was also no real risk of not collecting any recovery awarded, because the
Cohns could easily afford to pay (Tr. 472, 1453).

Graubard’s risk was further reduced because Chill had been named executor in Alice’s
Will. Consequently, there was the expectation that Chill would collect, and pay to the Firm,
enormous executor fees (Tr. 718), which could offset any shortfall from the litigation.

The amount of work done was not “Herculean” and did not consume 25% of Graubard’s
attorney workforce. Of the three partners, Mallis, Reich and Chill, Mallis did the most work on
the case and his time billed was hardly “Herculean” by New York City standards (GP 34, 35).

Furthermore, the very large and quick settlement in the case was a result of the sudden
disclosure of the Epps documents, which Mallis conceded were “completely unanticipated” (Tr.
530), “extraordinary” (Tr. 499), “explosive” (Tr. 499, 502), and “smoking gun[s]” (Estate 51 at
5). Mallis also testified that the documents were a “litigators dream” and “dramatically altered”
(Tr. 499) Graubard’s trial strategy, because they could be put “front and center” and would
“color all the other claims” (Tr. 499). Mallis further indicated that the Epps documents drove the
settlement because they showed that Seymour had “egregiously breached his fiduciary duties”
(Tr. 262, 498-99), the tax implications of the Epps transactions and the previously concealed

documents were dangerous for Seymour’s children, Marc and Penny, and his estate (Tr. 262-63),
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and the fact that Marc and Penny had withheld the documents for a period of time would not
bode well for them in the accounting litigation (Tr. 264-65).

Professor Gillers testified that it “was not remarkable legal insight” to use such stark
proof of dishonesty to drive the prosecution of the case (Tr. 2275). Professor Gillers also
testified that such extraordinary and unanticipated circumstances shoulci be considered in a
hindsight analysis of whether a fee is unreasonable (Tr. 2276-77).

The FEstate points out that Graubard’s billing records showed that the Firm spent
approximately 3,795 howrs on the case under the contingent arrangement, which would have
resulted in approximately $1,620,951 in fees at Graubard’s hourly rates (Estate Br. at 64; GP 34,
35). The $44 million fee claimed results in an average hourly rate of more than $11,000 per
hour. The Estate also points to Alice’s earlier “tentative agreement” to accept $60 million in
settlement from the Seymour’s Estate (Tr. 508) and the fact that Graubard’s fee consumes all of
the additional value, past that $60 million number, that was obtained by the more than $100
million settlement. Professor Gillers concluded that the $44 million fee claimed is “an
extraordinarily large amount” (Tr. 2281) that is simply “too big té tolerate” under the

circumstances here (Tr. 2277).

3. Findings and Conclusions as to Substantive Unconscionability

In the instant case, under the case law and other authorities previously discussed, the
most critical factors to be considered and weighed in determining whether, in retrospect,
Graubard has established that its contingent fee of $44 mullion is pot unconsciomable or
unreasonable are: (a) isk, that is, the degree of uncertainty of compensation (Gair, 6 NY at 102),
that the attorney “will do much work and receive nothing” (Lawrence, 11 NY3d at 597,  4), and

the attorney’s “risk of receiving no pay if the client loses and is [therefore] entitled to
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compensation for bearing that risk” (Restatement [Third] of Law Governing Lawyers § 35,
Comment ¢ [2009]); (b) proportionality, that is, whether the fee is dispfopoﬁienate to the value
of the services Graubard performed under the Revised Retainer Agreement (Lawrence, 11 NY3d
at 596), taking into account the size of the fee (Morehouse, 6 NY2d at 107), time spent
(Lawrence, 11 NY3d at 596) and result attributable to Graubard’s services (Id; see also King, 7
NY3d at 192); and (c) the intent of the parties (/d.). In the instant case, all three of the foregoing
factors lead to the conclusion that Graubard has failed to meet its burden of showing that the $44
million fee was not unreasonable or unconscionable and militate in favor of a sharp reduction in
the fee.
a.  Risk

Regarding Graubard’s risk of doing much work and receiving nothing, Graubard claimed
in its post-hearing brief a substantial risk of “incurring many millions of dollars in unreimbursed
legal fees” (Graubard Br. at 30-31). The validity of that assertion is dependent upon evaluation
of the accounting claims against Seymour’s Estate when the contingent fee arrangement was
adopted in January 2005, that is, the likelihood or unlikelihood of Graubard’s successfully
establishing Seymour’s liability and the Estate’s damages, and the authenticity (or lack thereof)
of those damages claims.

Fortunately, Graubard itself prepared a document (Estate 69) setting forth in detail, claim
by claim, that very evaluation upon which a realistic assessment of the Firm’s risk can be made.
It is particularly noteworthy that Estate 69 was prepared before the 95 Wall Street Report was
issued in December 2004 and, thus, before there was any discussion concerning substitution of a

contingent fee arrangement for the previous hourly-based fee rate. That timing supports the
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Firm’s likely objectivity and conviction of the accuracy of the Firm’s assessment of the claims in
Estate Exhibit 69.

Eliminating the then anticipated recovery on the 95 Wall Street Co. claim set forth in
Estate Exhibit 69 due to its dismissal in my 95 Wall Street Report in December 2004, Graubard
predicted recovery of an aggregate of some $47.5 million on the Estate’s remaining accounting
claims against Seymour’s Estate, which would have resulted in a fee under the proposed 40%
contingency of some $19 million. Even if that fee amount were sharply discounted to reflect
Graubard’s possibly excessive optimism on the value of the claims (even though the strength of
many claims had already been tested by extensive motion practice and discovery) (Mallis Tr.
163-165), it seems clear beyond peradventure that Graubard’s risk of performing millions of
dollars of totally unremunerated services, or even millions of dollars woﬂﬁ of services
remunerated substantially below what the Firm would have been paid under the previous time-
based fee arrangement, was quite modest.”*

To avoid that demonstration of its small actual risk in converting to a contingent fee
arrangement, as reflected in Graubard’s own claims evaluations in Estate Exhibit 69, Graubard
relies almost exclusively on the contention that the ratio decidendi of the rejection of Sylvan’s
Estate’s 95 Wall Street Co. damages claim set forth in my Decembc.r 16, 2004 95 Wall Street
Report cast grave doubt on the viability of the Sylvan’s Estate’s remaining principal damages
claims against Seymour in the accounting proceeding. “For the reasons explained in detail at
trial, Judge Levine’s 95 Wall Street Decision had significant adverse implications for the

principal accounting claims” (Graubard Br. at 31 [emphasis added]). Graubard’s brief identifies

“ Mallis” claim that “Herculean efforts were necessary to prepare for trial is not supported in the Record. The
Estate claims that the Firm recorded a total of 3,795 attorney hours on litigation between January 19 and May 8,
2005 (Estate Br. at 64), This averages roughly 181 howrs per month for each of six Graubard attorneys working on
the case. The actual time charges confirm Chill’s representation in his January 10, 2005 letter that their preparation
for trial was “manageable.” (GP 24).
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six such affected claims: “[1] failure to sell. . ., [2] Seymour Cohn’s alleged illegal salaries. . .,
[3] the alleged wrongful continuation of S.L. Co. . . ., [4] Marc Cohn’s brokerage commission
and consulting fees . . ., [S] Charles Goldenberg’s allegedly excessive brokerage commission . ..
and [6] federal RICO” (Id.).

To make matters worse, according to Graubard’s professed version of the portentous
effect of the 95 Wall Street ruling, “adverse decisions on the foregoing claims would in turn
adversely affect” many other claims asserted against Seymour in the accounting proceeding (/d.;
see also Mallis: Tr. 176-187).

Graubard’s brief and the testimony of Mallis and Chill from which Graubard’s argument
is derived, purports to be based upon their substantive interpretation of the 95 Wall Street Report
at the time that the change to a contingent fee arrangement was first contemplated and discussed
with Alice. They read the 95 Wall Street Report as “holding that Seymour Cohn did not forfeit
his rights as an individual owner by becoming executor” (Graubard Br. at 31).

In his testimony on the negative impact of my ruling on the 95 Wall Street Co. claim,
Mallis took each of the major claims and explained how that ruling would be a substantive
defense to any recovery. Explaining how the Firm’s “Cohn-rights-as owner” theory of my 95
Wall Street ruling would immunize Seymour against the Estate’s claim for his failure to sell the
four remaining office buildings held by S.L. Co., he testified: “Seymour Cohn was a 50% owner
of those properties. If he’s a 50% owner, he’s got individual rights to protect in those very same
properties” (Tr. at 177-78).

Likewise, as to the Estate’s objections regarding Seymour’s illegal payments from the
S.L. Co. Partnership of salaries to himself, Mallis rationalized:

As a 50 percent owner, based on Judge Levine’s 95 Wall Street
decision, we had very serious concerns that he had a right to hire
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himself because of his individual ownership interests and continue
paying himself salaries. . .

(Tr. at 178-79).

Mallis explained the negative import of the 95 Wall Street Report regarding the Estate’s
damages claim for Seymour’s payment, from S.L. Co., of commissions to his son Marc Cohn:
“Well, in 95 Wall Street, Seymour Cohn is an individual owner. Why should he forfeit the right
to employ Marc Cohn as a broker simply because he was now also executor of the estate?” (Tr.
at 180).

Chill testified that when he described in detail to Alice the broad, significant adverse
implications of the 95 Wall Street Report “[s]he was devastated” (Tx. at 696):

Q. In this or other conversations did you communicate your
views as to the ramifications of 95 Wall Street on the rest of the
case?

A. Yes, I did. And I had to give her the worst news, that she
would lose not actually 95 Wall Street, but it cast a pall on her
ability to succeed on other claims, more broadly described by Mr,

Mallis_vesterday at length, in which I -~ in the interest of
expedition, I won’t repeat unless required to do so.

(Tr. at 697 [emphasis added]).

I am completely unpersuaded by Graubard’s contention that my 95 Wall Street Report
was in fact or even in the Firm’s contemplation a devastating blow to the Firm’s chances in the
accounting proceeding, or that it materially compounded the Firm’s risk of incurring many
millions of dollars in unreimbursed legal fees in entering into the contingent fee arrangement.
Graubard’s argument on the global impact of the 95 Wall Street Report ruling is a patently
erroneous reading of my Report, and credible evidence negates Chill’s assertion that the “adverse
implication” of that ruling was discussed and within the contemplation of Alice and Graubard

when the 40% contingent fee arrangement was adopted. Indeed, the credible evidence suggests
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that Graubard did not contrive the theory that my 95 Wall Street Report ruling created a Cohn—
rights-as-owner defense to the Estate’s accounting claims until well after the accounting hearing
terminated in the $100 million settlement on May 18, 2005.
A simple reading of the 95 Wall Street Report refutes any notion that it created a
substantive Cohn-rights-as-owner defense to the charges of Seymour’s self-dealing, that being
the gravamen of virtually all of the Estate’s claims against him in the accounting proceeding.
The 95 Wall Street Report by its express terms dealt with one distinet category of fiduciary duty
— the obligation to refrain from competition with a beneficiary for a business opportunity or
benefit:
The fundamental duty of undivided loyalty means that
beneficiaries are also entitled to be free from competition from
their fiduciary with respect to a business opportunity that fits the
purpose of the trust.

(Report, at 18).

The 95 Wall Street Report holds that the obligation not to compete with a beneficiary
applies irrespective of how the fiduciary status arises — whether as trustee, executor, attorney or
~ business partner (/d.). Nonetheless, the Report further holds a fiduciary’s dutylnot to compete
for a business opportunity does not extend “to any portion of that opportunity or benefit at issue,
with respect to which the fiduciary has an entitlement superior to the person to whom the duty is
owed” (/d. at 19).

The Report then applies those principles to the facts. As equal general partners in the 95
Wall Street Co., i.e., the holders of equal 30% shares, Seymour and Sylvan each had a superior
right to acquire one-half of the 40% remaining limited partnership interest held by the Aron
Group. Seymour and Sylvan each had a reciprocal ﬁduciai‘y obligation not to compete for the

other’s one-half of the Aron Group’s stake in 95 Wall Street Co. (/d. at 21-22). Sylvan’s Estate
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acquired no greater rights than its decedent possessed, nor did Seymour undertake any greater
duty not to compete by reason of becoming executor of Sylvan’s Estate (/d.). Thus, Seymour did
not violate any fiduciary duty as executor of Sylvan’s Estate by acquiring the one-half of the
Aron Group’s interest, as to which he had a right superior to Sylvan’s Estate, although he was
clearly in violation of his fiduciary duty to Sylvan’s Estate and its beneficiaries in vainly
attempting to acquire the other half, and would have been held accountable if he had succeeded
(Id at 23). The only reason why Seymour’s breach of fiduciary duty (by seeking to acquire
Sylvan’s Estate’s half of the Aron Group’s interest) did not result in liability was that his attempt
failed and, thus, Sylvan’s Estate suffered no damages. Sylvan’s Estate got exactly what it was
entitled to (Id at 23-24).

As can readily be demonstrated, the 95 Wall Street Report has no adverse implications
whatsoever for Sylvan’s Estate’s principal accounting claims for at least tW‘o reasons. First, the
remaining principal claims, even as described in Graubard’s brief, do not charge Seymour, as
executor of Sylvan’s Estate, with competing with that Estate or its beneficiaries for a business
opportunity or benefit, as indisputably was the case with respect to the 95 Wall Street Co. claim
of breach of fiduciary duty. The charges against Seymour on the principal claims, purely and
simply, accuse Seymour, as executor of Sylvan’s Estate, of self-dealing to benefit his personal
interésts (as, e.g., in delaying the sale of S.L. Co. properties for personal tax reasons), or the
interests of his son, Marc (in paying fees and commissions) or of Charles Goldenberg, his long-
time friend, ally and business colleague. As my 95 Wall Street Report explains, self-dealing
constitutes a per se violation of fiduciary duty, whether the self-dealing is for the fiduciary’s
personal benefit, or for the benefit of someone with whom the fiduciary bears a close personal

relationship (see 95 Wall Street Report, at 17 [citing, Birnbaum v Birnbaum, 73 NY2d 461, 466

89



[1989]]). Moreover, the 95 Wall Street Report explicitly distinguishes the breach of fiduciary
duty charged in that claim from a breach based on self-dealing (95 Wall St. Report at 17 [“in the
present case, the beneficiaries do not base their claim on Cohn’s self-dealing”]).

Second, even if my 95 Wall Street ruling had some precedential application to the self-
dealing Seymour is accused of in Sylvan’s Estate’s remaining principal claims in the accounting
proceeding, it would not support Graubard’s position that Seymour’s 50% ownership interest in
the S.L. Co. partnership, and indirectly in the commercial properties held by S.L. Co., permitted
him to engage in self-dealing for his or his son’s or colleague’s benefit. In each instance,
Seymour was alleged to have aggrandized himself or his son or colleague riot only at the expense

of his half share in S.L.. Co., but also at the expense of the Sylvan’s Estate’s half share. That

alleged self-dealing with respect to Sylvan’s Estate’s half share of 8.L. Co. would be a breach of
his fiduciary duty, for which he could be called to account, just as would have been so had .
Seymour’s deception succeeded in his acquiring the half share of the Aron Group’s interest in 95
Wall Street Co. as to which Sylvan’s Estate was entitled to acquire.

The implication of Graubard’s asserted interpretation of my 95 Wall Street ruling - that a
fractional ownership interest in property permits a fiduciary to pursue self-interest in the entire
property, at the expense of the fractional interests of the beneficiaries in the property - would
turn partnership/trustee fiduciary duty jurisprudence (from at least as early as Cardozo’s
Decision in Meinhard v Salmon, 249 NY 458 [1928]) on its head, and is so obviously erroneous
that it casts doubts on the bona fides of that assertion.

Other circumstances further suggest that Graubard’s reliance on my ruling on Sylvan’s
Estate’s 95 Wall Street Co. claim to establish its significantly enhanced risks in losing millions in

fees by entering into the Revised Retainer Agreement is nothing but a self-serving afterthought.
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A search of the transcript of the hearings on Sylvan’s Estate’s clairﬁs in the accounting
proceeding, which conﬁluded in the May 18, 2005 settlement, failed to disclose a single
reference to the 95 Wall Street Report by the skilled and highly reputable attorneys for
Seymour’s Estate in defending against the various Sylvan’s Estate claims in that proceeding.
Surely that would not have been so if my 95 Wall Street Report ruling had even arguably given
rise to the adverse implications for the principal claims Graubard now attributes to it.

A Graubard document (Estate 51) purporting to be contemporaneous with the May-July
2005 events leading to the monetary settlement of all of the disputes between Sylvan’s Estate
and Seymour’s Estate for over $100 million also leads to the inference that Graubard’s Cohn-
rights-as-owner reading of my 95 Wall Street Report ruling was not contemplated by the Firm or
discussed with Alice when the Revised Retainer Agreement was negotiated or signed; indeed, it
was not even conceived until after the hearing on the accounting claims was concluded by the
May 18, 2005 settlement.

Estate Exhibit 51 consists of a Memorandum to File from Steven Mallis dated May 24,
2005 and an insert to the memorandum dated May 25, 2005. According to the testimony of
Mallis, the entire document was prepared at the suggestion of Chill after the settlement was
reached on May 18, 2005 (Tr. at 513). Mallis testified that the purpose of the memorandum
“was to set forth facts that gave rise to the bona fide fee agreement-modified fee agreement” (1.
at 512). Mallis and Chill contemplated that the memorandum would ultimately be put in letter
form and sent to Alice “reminding her of the events that gave rise to the fee agreement in the
event that Richard Lawrence or others of her children put pressure on her to not abide by the
agreement” (Id.). From both the text of the May 25, 2005 insert in Estate Exhibit 51, and from

Mallis’ description of its purpose, the insert is quite apparently self-serving and designed to
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make the best possible demonstration of the fairness and reasonableness of the contingent fee
arrangement and the $44 million fee Graubard was then expecting to receive under it.

Included in the insert was an analysis and evaluation of the major claims against
Seymour’s Estate (Estate 51 at 5-7) to show that when the Revised Retainer Agreement was
entered into “the major economic risk of going forward was ours, not yours [and that] an
enormous amount of work had to be done” after the contingent fee arrangement was finalized
(Id. at 9).

In light of that purpose, as one would expect, the analysis in the insert to Mallis’
memorandum emphasized the negative aspect of each claim. The 95 Wall Street Co. ruling is
referred to in only three of the eight claims discussed. Of those, one, regarding Seymour’s
executor’s commissions, cites the Report as favorable to the Estate’s position (/4 ). Of the two
remaining claims analyses in which the 95 Wall Street Report is cited, one involved the claim for
Seymour’s wrongful retention of S.L. Co. properties. But the 95 Wall Street Report is only cited
as calling into question the likely recovery of damages, in view of the appreciation in value of
the properties when they were eventually sold. In the last of the claims analysis in which the 95
Wall Street Report is cited, .it is relied on only as showing that my “conservative approach”
exhibited in the Report might result in the exercise of my discretion to deny an award of
compound interest on a claim in which Sylvan’s Estate was viewed as likely to recover damages.

As previously described, Mallis was drafting the May 25, 2005 insert to his memorandum
and the insert’s claims analyses as the text of a proposed letter to demonstrate to Alice and the
Children that, when the Revised Retainer Agreement was agreed to, “the major economic risk of
going forward was ours, not yours.” That being so, it is inconceivable that, had the Firm then

actually recognized the.gubstantive threat to the claims posed by the 95 Wall Street Report, as
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now asserted and testified to, Mallis would have totally omitted that critical factor from his
claims analyses.

Based on all of the foregoing, I find as follows: (1) the contention of Graubard in its Brief
that the ratio decidendi of the 95 Wall Street Report “had significant adverse implications for the
principal accounting claims” against Seymour’s Estate is patently erroneous; and (2) that
contention (on the substantive negative impact of the Report on the viability of the principal
claims) had not been conceived of and was not discussed with Alice when she and the Firm
negotiated and then agreed to the 40% contingent fee arrangement in January 2005. 1, therefore,
reject the confrary testimony of Chill and Mallis. Indeed, I find it highly probable that the
current contention of Graubard regarding the substantive effect of the 95 Wall Street Report on
Sylvan’s Estate’s accounﬁng claims was not contrived until after the fee dispute surfaced once
the settlement agreement closed in July 2005.

It follows from the foregoing, that the $44 million fee payable under the Revised Retainer
Agreement cannot be justified on the basis of the risks Graubard undertook in entering into that
Agreement.

b. Proportionality

To be sure, the result achieved here in obtaining a settiement of more than $100 million
suggests that Graubard is entitled to a substantial fee under some contingent fee basis. Yet
virtually all of the other proportionality factors to be considered impact negatively on Graubard’s
burden of establishing that the $44 million contingent fee is proportionate to the services
rendered pursuant to the January 2005 Revised Retainer Agreement.

While not dispositive in establishing excessiveness of the $44 million contingent fee (see

Lawrence, 11 NY3d at 596, n 4), the transposition of that fee into a time-based rate is a factor to
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consider. As stated in Lawrence, “[o]n its face the amount of the fee seems disproportionate to

the five months of work since the agreement’s revision” (Id. at 596 [emphasis added]). Graubard
has not challenged the Estate’s assertion that the Firm’s time records reflected a total of some
3,795 hours spent on the S-ylvan Estate litigation after the Revised Retainer Agreement became
effective. That results in an hourly rate of over $11,000 per hour, an astounding rate of return for
legal services, even after recognizing that the “contingency system” assumes that it “is not
unconscionable for an attorney to recover much more than he or she could have earned at an
hourly rate” (Lawrence, 11 NY3d at 596, n 4).

As the above quotation from Lawrence clearly implies, the proportionality (or lack
thereof) of the claimed $44 million fee requires a comparison of the fee to the services actually
rendered after the Revised Retainer Agreement was entered info, and not before. This is
especially important where, as here, the contingent fee arrangement represents a mid-stream
modification of a previous hourly rate-based fee retainer agreement. Without strictly limiting the
proportion between fee and services only to services rendered after the fee arrangement was
changed, Graubard’s fee would be based in part on services for which Alice had already made
payment. Here, the accounting claims had been the focus of Graubard’s litigation efforts since
2002, when it was directed to do so by Order of the Surrogate’s Court (GP 3). In his letter to me
dated January 10, 2005 (GP 24) (shortly before the contingent fee arrangement became
effective), Chill represented that “substantial progress” had been made in the remaining
accounting objections to be tried before me. According to Mallis, document discovery demands
produced by the end of 2004 had sufficient evidence to support motions for summary judgment
on two of the claims (in addition to the 95 Wall Street Co. claim) and to establish Seymour’s

self-dealing as to the C. & L. Breading Farms claim (Mallis: Tr. 163-65).
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Even more significantly, the records suggest that all of the services the Graubard firm
actually performed to obt.;iin production of the critical Epps documents occurred before the
effective date of the Revised Retainer Agreement on January 19, 2005. Mallis mitially testified
that some Epps-related documents were produced “toward the end of 2004 and beginning of
2005 which he “was carefully examining . . . and in the course of doing that I was finding things
that looked to me suspicious” (Tr. 168-69). Mallis later testified that on December 30, 2004 the
attorneys for Seymour’s Estate “produced a whole bunch of documents” which he was unable to
state whether they were reviewed by him before or after January 10, 2005 (Tr. 240)% Those
documents made Mallis “highly suspicious . . . that Epps was fronting for Seymour” (Tr. 241).

According to Maﬁié, the very next development in the events leading to the production of
the critical Epps documents establishing Seymour’s fraud was a call from the attorneys for
Seymour’s Estate on March 7 or 8, 2005, to meet, alone, at their office (Tr. 243-44). He met
with them that day and was handed a Redweld containing “a series of documents” clearly
establishing the fraud (Tr. 244-45). Mallis characterized the production of those Epps
documents as “explosive,” a “litigator’s dream” and “the turning point in the litigation” (Tr.
502).

Despite the importance of those Epps documents in achieving the final settlement and the
legal services performed by Graubard after January 19, 2005 to establish an evidentiary basis for
their admissibility and for maximizing the damages recoverable on the specific Epps claim,
Graubard failed to adduce any evidence that the actual production of the documents was
attributable to the Firm’s services after January 19, 2005, To the contrary, there is no evidence

that Graubard took any further steps to compel production of Epps-related documents other than

* The record is undisputed that the final version of the Revised Retainer Agreement was not signed, dated and
returned by Alice until January 19, 2005 (Tr. 202; GP 22).
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what the Firm did resulting in the production of such documents at the end of 2004 or the
beginning of 20085, as previously discussed, Graubard’s failure to adduce any evidence of any
legal services the Firm performed to obtain production of the critical Epps documents after the
Revised Retainer Agreement was signed, (although surely within its posseséion and control from
attorney time records or litigation papers) supports an adverse inference ‘that no such services
were carried out (see Noce v Kaufman, 2 NY2d 347, 353 [1957]; Ausch v St. Paul Fire & Marine
Ins. Co., 125 AD2d 43, 48 [2d Dept 1987]; 75 N.Y. Juris 2d Evidence, § 124).

It follows that Graubard has failed to meet its burden to show that all of the services for
which it seeks a $44 million fee were performed after and pursuant to the Revised Retainer
Agreement and, at least in part, the fee sought is not proportionate to the services rendered.

Yet a further fee adjustment on the basis of proportionality analysis is also warranted.
Mallis regarded the Epps documents as the key to the achievement of the $100 million
settlement. Nevertheless, he conceded that whatever his efforts may have been to maximize
Sylvan’s Estate’s damages attributable to Seymour’s fraud, those damages, together with all the
other claims, could not nearly justify a recovery worth $100 million (Tr. 258).

According to the testimony of Mallis, four factors, all directly or tangentially related to
the Epps documents, brought about the willingness of Seymour’s heirs and executors to pay
$100 million, *a very large premium” (Mallis: Tr. 266) over the actual damages Sylvan’s Estate
could establish on the trial of the accounting claims. Those factors were: (1) the documents
showed an “egregious” breach of fiduciary duty by Seymour making it likely that compound
interest would be awarded on all damage awards, potentially resulting in a recovery of more than
double the actual damages; (2) the potential income tax fraud consequences of Seymour’s failure

to report his profits from the Epps off-shore trusts transactions; (3) the unreasonable and
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apparently willful delay of Seymour’s son Marc and daughter Penny in producing the Epps
documents, exposing them personally to potential civil or criminal penalties; and (4) the fact that
any settlement would be completely deductible from estate taxes payable by Seymour’s Estate,
effectively cutting the actual cost of the settlement in half (Mallis: Tr. 262-67).

The “explosive” nature of the Epps documents was immediately récognized, not only by
Graubard, but also by opposing counsel representing Seymour’s FEstate. That same or next day
following the producﬁon of the documents, Seymour’s Estate’s counsel wrote to me as Referee
disclosing the evidence and nature of the documents, representing “to the court” that their
existence was unknown to counsel until very recently, and indicating a willingness to settle the
claims related to the Epps transactions, apparently at face value (GP 27). It is readily inferable
from the immediacy and substance of counsel’s response that (1) the full negative implication of
the Epps documents was recognized by Marc and Penny, Seymour’s heirs and co-executors of
his estate, and by their counsel; and (2) efforts on their behalf were forthwith undertaken to
ensure, through sefflement, that disclosure of the underlying unpropitious circumstances
surrounding those documents would be suppressed and not subject to revealment at the trial of
the Sylvan’s Estate’s accounting claims.

The implications for proportionality analysis of the circumstances and potentially
ominous consequences to Seymour’s heirs and his estate from the Epps disclosures are clear.
Graubard has the burden of justifying its claims to a $44 million contingent fee by showing that
the fee is not disproportionate to the value of the legal services it prbvided Alice after the
formation of the Revised Retainer Agreement. Just as with the case of Graubard’s failure to
establish that its post-agreement services resulted in the production of the critical Epps

documents, if also failed to show that its post-agreement services were instrumental with respect
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to the creation or disclosure of the four circumstances Mallis described as impelling Seymour’s
heirs to pay a premium of at least double the value of all the remaining accounting claims against
Seymour’s Estate.”® Quite evidently from GP 27, written immediately upon the production of
the critical Epps documents, the dire potential consequences of disclosure were fully appreciated
by the heirs and exeéu‘{ors of Seymour’s Estate and their counsel without any prodding or
embellishment by Graubard. Consequently, once again, proportionality analysis requires a
substantial reduction in Graubard’s contingent fee.

Graubard’s document demands served before January 19, 2005 mandated that counsel for
Seymour’s Estate tum them over once he knew of their existence. The factors concededly vital
to the willingness of Seymour’s Estate to pay $100 million to settle the ﬁtigation, were inherent
in the documents and the timing of their production by Seymour’s children. The factors were
unrelated to Graubard’s legal services.

c. The Intent of the Parties

Analysis of the reasonableness and conscionability of Graubard’s $44 million fee claim
in light of the parties’ intent must focus on the parties’ manifested understanding of the range of
the possible recovery, of the legal services anticipated to be necessary to achieve that range of
recovery, and of the fees resulting from application of the contingency to the range of recovery.

The evidence is undisputed and creditable that, after the adverse Report on 95 Wall Street
Co. was issued, Alice pressed discussions to change the purely time-based existing fee
arrangement (see Chill: Tr. 699-700). She had become pessimistic that any substantial recovery
would come from full prosecution of the remaining claims; yet several more years of full-blown

litigation would be required to reach that final disposition. Thus, the existing hourly rate of

% Based upon Graubard’s own assessment of the claims (aside from that regarding 95 Wall Street Co.) set forth in
Estate 69.
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compensation would result in fees out of proportion to the results she expected would be
achieved (Chill: Tr. 697-99).*

According to Chill, Alice was “devastated” by the 95 Wall Street Report (Tr. 696) and
anticipated that any recovery would be in the single digit millions, “a few mil” (Tr. 697-98).
Chill did not express any disagreement.

Chill did not discuss with Alice any upside in the range of recovery “in the many tens of
millions of dollars” (Tr. 802), but did assure her that any recovery would be sufficient to cover
the minimum one year guaranteed fee of $1.2 million (/d). Chill, however, did discuss the
possible upside with the Graubard executive committee in seeking Firm approval of the
contingent fee arrangement (Tr. 818-19).

Because Graubard had adopted here the trial strategy of claiming that the 95 Wall Street
Report had a serious adverse impact on many remaining claims for its risk argument (see supra),
there is no evidence of Graubard’s internal discussions of what the anticipated upside of the
range of recovery would be.

What is clear beyond doubt, however, is that after the very disappointing and
unanticipated loss of the Estate’s 95 Wall Street claim, the value of any upside range of recovery
would not be expected, even by Graubard, to exceed the $47.5 million projection for the

remaining claims set forth in the Reich-Mallis memorandum (Estate 69), and was likely to have

o Although Chill also testified that it was Alice who likewise first proposed substituting a contingent fee
arrangement (Tr. 699, 802), I find that highly unlikely. I find more creditabie that it was Chill who first offered that
alternative. See the insert to the Mallis memorandum to file dated May 25, 2005 (Estate 51: 1 [Chill] told you
[Alice] we were willing to proceed with the case on a contingent fee basis.”). Even if the discussion was initiated by
Alice, I do not find that she “prevailed upon Graubard” to enter into the Revised Retainer Agreement (Graubard Br.
at 124) or that any of her behavior triggered the doctrine of unclean hands which would defeat her claim for the
rescission of the Revised Retainer Agreement (Naz'l Distillers and Chemical Corp. v Seyopp Corp., 17 NY24d 12,
15-16 [1966} [the doctrine of unclean hands does not apply unless the person is guilty of “immoral, unconscionable
conduct’]).
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been further discounted to some degree (see the discussion in the insert to the Mallis May 25,
2010 memorandum, Estate 51). What is even more clear is that in January 2005, before the
existence of the critical Epps documents and their grave implications were known, neither Alice
nor Graubard would have, or could have, expected or anticipated a possible recovery of over
$100 million.

As previously explained, I did conclude that Graubard’s failure to discuss a likely range
of recovery with Alice, including a maximum as well as a minimum, did not render the Revised
Retainer Agreement proceduraily unconscionable ab initio. Nonetheless, if we are to follow the
teaching of the Court of Appeals in King and Lawrence that the intent of the parties is to be
factored into any determination of retroactive unconscionability, Graubard should not be entitled
to recover the full 40% contingent fee on a settlement that was beyond any reasonable, mutual
contemplation or expectation of the parties when the Agreement was entered into.

d. Other Factors

I have also considered and weighed such of the eight factors set forth in DR 2-106 (b) as
do not substantially overlap with the factors that I have already considered. Essentially, they are:
(1) whether the work undertaken by Graubard for Alice under the Revised Retainer Agreement
would have precluded acceptance of other employment (DR 2-106 [b] [2], 22 NYCRR 1200.11
[b] 2]); (2) the fee customarily charged in the locality for similar legal services (DR 2-106 [b]
[3], 22 NYCRR 1200.11 [b] [3]); and (3) Graubard’s experience, reputation and ability (DR 2-
106 [b] [7], 22 NYCRR 1200.11 [b] {7]).

There was no evidence introduced that either after or in the 18 years of representing Alice
against Seymour and his estate before the Revised Retainer Agreement, Graubard was compelled

to turn down work because of the commitment of lawyer resources to her cause.
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While one of Graubard’s experts did testify that a 40% contingency is commonly charged
for complex commercial cases (Keyko: Tr. 1339), his testimony also ilﬁﬁicitiy indicated that
contingent fees in high end commercial cases appear to be a rarity. Hourly billing is the norm
(Id. at 1325). Contingent fee arrangements are disfavored by general commercial and corporate
litigating firms because the firms “are not able to spread the risk” (/d. at 1327). Moreover,
contingency percentages vary widely (Jd. at 1339). For those reasons, this factor is not entitled
to significant weight.

I have no doubt that Graubard and its partners enjoy a high reputation in the New York
City metropolitan area and displayed ability, perseverance and resourcefulness through the years
of representing Alice in the Sylvan Estate litigation. In my own observation of the Firm’s
performance, however, I did not find that its performance was exceptional by New York City
high-stake commercial litigation standards, including the work done to secure the admissibility
of the Epps documents during trial over what surely was or should have been the expected
objections of counsel for Seymour’s Estate.

e. Remedy

Having concluded that the more critical factors of risk, proportionality, and the intent of
the parties demonstrate that Graubard has failed to sustain its burden to establish that the $44
million fee it seeks is not substantively unreasonable or unconscionable in retrospect, 1 now turn
to my recommendation for the appropriate remedy.

Under the case law, courts may, when the fee is found to be unconscionable or
unreasonable, either reduce the contingent-based fee to a reasonable and fair amount (see Matfer
of Friedman, 136 App Div 750, 752 [2d Dept 1910]), or strike it entirely and award an amount

on the basis of quantum meruit (see Matter of Schanzer, 7 AD2d 275, 279 {1st Dept 1959]; see
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also 23 Lord, Williston on Contracts § 62:9 [4th ed] [“where the contingent fee is held to be
unreasonable, the court rhay either change the formula for calculating the fee, or award a fee
based on quantum meruit”]).

1 have concluded that fee reduction rather than an award limited to Quantum meruit is
appropriate. In quantum meruit, the likely reference points and relevant evidence Would be time-
based and linked to hourly rates commonly charged by firms in the locality for similar litigation.
Those rates would not likely diverge widely from the rates Graubard charged Alice prior to the
Revised Retainer Agreement. Yet it was Alice who insisted on abandoning the prior hourly-rate
fee arrangement. Moreover, although I have found that risk analysis requires a very substantial
reduction from the $44 million fee, it cannot be said that risk was entirely eliminated in this
complex multi-issue litigation. Finally, the favorable result, not only in monetary terms, but also
in giving Alice a final, full disposition separating her totally from any further legal entanglement
with Seymour’s Estate, juétiﬁes a fee exceeding quantum meruit.

All three of the critical factors previously discussed, risk, proportionality and intent of the
parties, support a graduated fee structure in which the 40% contingency is applied to an initial
portion of the recovery and the percentage is sharply reduced thereafter.

Thus, taking the three factors in reverse order, giving effect to the manifested intent and
underétanding of Alice and Graubard when the contingent fee was adopted, I would apply the
40% contingency to the first $10 million of the recovery (consistent with single-digit millions
Alice expressly anticipated), 30% to the less expected next $10 million, and 10% to the
$91,856,468 remainder, which Alice would never have anticipated and Graubard would also not
have anticipated before the production of the critical Epps documents, resulting in

$16,185,646.80. Subtracting from that amount $348,272.78 payment made by Alice in the first
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quarter of 2005 (Graubard petition at 5; Graubard Br. at 118; GP 20), Graubard’s total fee under
the Revised Retainer Agreement would be $15,837,374,02.%8

Likewise, such a fee quite fairly reflects what Graubard should receive on a
proportionality basis, taking into account the factors contributing to the size of the $100 million
settlement respecting which Graubard’s legal services either played a negligible role or played a
role largely before the Revised Retainer Agreement was entered into. Reviewing the record as a
whole, the proportionality of Graubard’s services after the Revised Retainer Agreement was
entered into to the result achieved was greatest as to the lower portion of the recovery and much,
much less to the greater portions of the recovery.

Similarly, given my findings minimizing Graubard’s actual risk of doing much work and
receiving nothing, or receiving substantially less than it would have received under the prior
time-based fee arrangement, to provide fair compensation to the Firm for the risk it actually
undertook, a fee of 40% of the recovery only makes sense from a risk standpoint to the lowest
end of the $100 million recovery. Conversely, granting a 40% contingent fee for the far greater
portion of the recovery would grossly overpay Graubard for the risk it undertook of being
unremunerated or substantially under remunerated.

For all of the foregoing reasons, it is the Referee’s recommendation that the fee for
Graubard Miller’s services rendered to Alice Lawrence subsequent to the effective date of the
Revised Retainer Agreement until the final settlement of the Sylvan Lawrence Estate litigation

should be reduced to $15,837,374.02.

# This fee is based on a total settlement of $111,856,468. As noted in footnote 17, supra, the Estate disputes
$5,491,000 of that amount. Under the termns of the retainer agreement the confingent fee was applicable to “any
monies distributed to the beneficiaries pursuant to [the] settlement.” The $5,491,000, previously held in escrow by
Richard and released for distribution pursuant to the settlement, fits within that description.
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V. RECOMMENDATIONS

The following are the Referee’s recommendations as to the causes of action remaining®
in (1) Graubard’s proceeding to compel Alice, and later, her Estate to pay legal fees that
Graubard claims are due under the Revised Retainer Agreement; (2) the action brought by Alice,
now the Estate, seeking to rescind the Revised Retainer Agreement, to compel Graubard to
return all previously paid legal fees and expenses, to compel the Attorneys to return the gifts and
the gift taxes Alice paid and seeking exemplary and punitive damages; and (3) the Lawrence
Children’s claims that Graubard’s ethical violations require forfeiture of all fees and expenses
Alice paid Graubard after making the gifts in 1998.

() As to Graubard’s proceeding, only the first two causes of action remain.
recommend that Graubard’s first cause of action, which seeks an order compelling the Estate to
pay fees owed pursuant to the Revised Retainer Agreement, be granted only to the extent that the
Estate should be ordered to pay Graubard $15,837,374.02 and that Graubard’s first cause of
action for damages be otherwise dismissed with prejudice. I recommend that Graubard’s second
cause of action, for an order compelling the Estate to pay Graubard in quantum meruit, be
dismissed with prejudice.

(2)  Asto the claims remaining in the Estate’s action against Graubard and the
Attorneys, I make the following recommendations:

(&) The claims concerning the gifts and gift taxes (first, third, fourth,
fifth, sixth, seventh, ninth and tenth causes of action) should be dismissed with prejudice.
(by  The claims concerning some or all of the attorney fees and

expenses Alice paid before entering into the Revised Retainer Agreement (first, second, fifth,

* As explained in Part I of this Report certain of the parties’ claims were dismissed or discontinued by motion
practice before the hearing. Those were Graubard’s third and fourth causes of action and portions of the Estate’s
first, fifth and sixth causes of action.
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sixth, eighth, and tenth causes of action) should be dismissed with prejudice.
() The claims concerﬁing the fees due under the Revised Retainer
Agreement (first, fifth, sixth, eighth and tenth causes of action) should be granted in part, only to
the extent that the contingent fee due under the Agreement, after reduction for the fixed quarterly
fees Alice paid in 2005, should be reduced to $15,837,374.02, and the claims should otherwise
be dismissed with prejudice.
(3)  The Lawrence Children’s claims that Graubard’s ethical violations require
forfeiture of all fees and expenses Alice paid Graubard after making the gifts in 1998 should be

dismissed with prejudice.

Dated: August 27,2010 Q- :

Albany, New York toward A. Levine; Referee
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