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Mr. Marshall submits this memorandum in support of his motion to preclude the

distrct attorney from callng Alex Forger, a trsts and estates lawyer, as an expert

witness in trsts and estates law.

INTRODUCTION

The distrct attorney intends to call Mr. Forger to offer expert opinions on (i) "the

patterns" that purortedly reflect Mrs. Astor's testamentary plans and intentions as

embodied in her many wils and codicils, (ii) whether Mr. Chrstensen or Mr. Whitaker

conducted themselves according to Mr. Forger's definition of customary and acceptable

standards of professional practice, and/or (iii) whether the drafting style used by Mr.

Whitaker in the Second Codicil somehow can be said to have been employed

intentionally to confuse Mrs. Astor. This proffered testimony is either irrelevant, not

beyond the ken ofthe jury, and/or designed to usurp the jur's fact-finding role and

aimed at telling the jur what conclusion to reach. Because the Cour is the only judge of

the law and counsel are perfectly capable of arguing inferences to the jur based on the

evidence in the record, Mr. Forger must be precluded from offering these opinions.

I. Whether There Are Patterns in Mrs. Astor's Wils Reflecting Her

Testamentary Plans Is Not A Proper Subject for Expert Testimony

The prosecution has said that it wants to call Mr. Forger to "comment on" the

patterns of testamentar plans and intent it says are evident in Mrs. Astor's wils and

codicils. See Transcript of Proceedings, March 30,2009 at 250-51. That is not, however,

a proper subject of expert testimony.

By stipulation, all of the wills and codicils are in evidence. They are wrtten in

English. If any "pattern" can be found in the text of Mrs. Astor's wils and codicils, it is

2
DWT 12491481v3 0086524-000001



only relevant to the extent that the alleged "pattern" reflects Mrs. Astor's thinkng;

otherwise it is an irrelevant constrct imposed on the text of the documents. And it is

undisputed that Mr. Forger has no knowledge whatsoever of Mrs. Astor's testamentar

thinkng. He therefore wil contrbute nothing as an expert, but instead wil simply be

speculating on Mrs. Astor's possible thinkng, offering opinions based on inferences that

the jur, which has heard all the factual testimony in this case, is in a much better

position to draw for itself. Or he wil be takng the place of counsel, arguing that the jur

accept his version of what the wils and codicils mean Mrs. Astor was thinking. None of

this testimony is admissible or permissible.

The jury is perfectly capable of finding the facts that support whatever pattern, if

any, it concludes exists and is relevant. Allowing some retained expert to come into

cour and offer his opinion of what Mrs. Astor's wils say about her life-long

testamentar plan, a reflection of her state of mind about which Mr. Forger knows

nothing, would usur the role of the jury to find the facts relevant to its verdict. See

United States v. Duncan, 42 F.3d 97, 101 (2d Cir. 1994) ("When an expert undertakes to

tell the jur what result to reach, this does not aid the jur in making a decision, but

rather attempts to substitute the expert's judgment for the jury's. ") (original emphasis).

The paries have had ample opportty to clarify through the questioning of fact

witnesses any ambiguities in the language. This carefully selected jury plainly has the

language skills and the intelligence to decide what patterns, if any, are evident in Mrs.

Astor's wils and codicils and how, if at all, such patterns bear on the factual questions it

must decide, including Mrs. Astor's intent.
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Any contention by the distrct attorney that Mrs. Astor's wills and codicils are too

complex for the jur to understand without expert testimony would be baseless. For

example, in Hess v. Zoological Society of Buffalo, Inc., 134 A.D.2d 824 (4th Dep't 1987),

a contract provided that

if portions of the project are not completed, 'compensation * * * shall be
payable to the extent services are performed on such portions * * * based
on (1) the lowest bona fide bid or negotiated proposal or, (2) if no such bid
or proposal is received, the most recent Statement of Probable
Constructions Cost or Detailed Estimate of Constrction Cost for such
portions of the Project.'

Id. Defendant argued that this dense, legal language required explication by an expert

witness to explain an asserted ambiguity regarding the phrase "negotiated proposal." Id.

at 825. The cour disagreed, holding that it was proper to exclude any expert testimony

regarding the language of the legal document. Id.

The only case the prosecution has cited for the proposition that expert testimony

is admissible in this case is People v. Schwartz, 21 A.D.3d 304 (1 st Dep't 2005). But that

case involved the routine question of whether an expert can testify regarding the highly

complex regulations that govern securities offerings. Id. at 308. That case did not

involve wils, nor did the expert there begin to do what the prosecution wants Mr. Forger

to do here: opine about Mrs. Astor's testamentar intentions, a key factual issue the jur

must decide for itself. 
1

There has already been fact testimony from Mr. Auchincloss and Mr. Chrstensen

regarding the definition of numerous legal terms - e.g., what a will is (Tr. 873-874), what

1 If the prosecution believes there are partcular provisions of paricular wills and! or codicils that are too

techncal to be understood by the jur, it should identify those so tht the Cour, after argument, can rule

whether there is any need for expert testiony. See People v. Lee, 96 N.Y.2d 157 (2001) (it is for tral
judge to make ruling on admssibility of proffered expert testimony).
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"testamentary capacity" is (id. at 874-875), what a martal deduction is (id. at 4150-51),

the difference between a general and a limited power of appointment (id. at 4152), what

executors and administrators are (id. at 4156), what a bequest or legacy is (id. at 4181),

what the residuary estate is (id.), what a chartable remainder unt trst is (id. at 4200),

what a vested remainder interest is (id. at 4415), what precatory language is (id. at 4464),

what a Putnam affdavit is (id. at 4876) and many others. Moreover, Mr. Whtaker also

can provide such fact testimony if necessar when he testifies. Having been involved in

Mrs. Astor's estate planing, both Mr. Chrstensen and Mr. Whtaker can easily explain

any relevant language from a prior wilL. This is paricularly tre of Mr. Chrstensen, who

represented Mrs. Astor for many years and was a parer at Sullivan & Cromwell, the

firm responsible for the vast bulk of the testamentar instrents in question and in

evidence. Ifthere is an ambiguity in some provision of a wil or codicil, then either Mr.

Chrstensen or Mr. Whtaker is perfectly capable of explicating it, but the prosecution has

identified no such ambiguity (nor do we expect them to).

The prosecution knows this, yet stil wants to parade Mr. Forger before the jur.

The tactic is plain: having cloaked Mr. Forger with the mantle of "expert," the

prosecution wants to have him make inferences from the text of the varous wills and

codicils and then offer his expert opinion on what Mrs. Astor intended. But that is no

different than the argument counsel will make to the jur at the end of the case. In each

case, a lawyer is analyzing facts in the record, drawing inferences from them, and asking

the jur to accept those inferences.

An expert canot be "allowed to adopt the role of counseL." Valentin v. City of

New York, 1997 WL 33323099 (E.D.N.Y. 1997); see also In re Air Crash Disaster at
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New Orleans, La., 795 F.2d 1230, 1233 (5th Cir. 1986) ("the tral judge ought to insist

that a proffered expert bring more than the lawyers can offer in arguent"). The

prosecution and defense each wil make closing arguents to the jury. Because the law

prohibits an expert from essentially presenting the arguents of counsel at tral, the Cour

should preclude Mr. Forger from opining about Mrs. Astor's intentions as reflected in her

wils and codicils.

II. There Is No Need For Expert Testimony Regarding Professional Ethics Or

The Standards Of Practice For Trusts and Estates Lawyers

The prosecution apparently seeks to have Mr. Forger opine that both Mr.

Chrstensen and Mr. Whitaker labored under improper conflicts of interest. The only

point of such opinion testimony is to support a prosecution arguent that the testimony

of Messrs. Chrstensen and Whtaker that Mrs. Astor was mentally competent on

December 18,2003 and Januar 12, 2004 is unworthy of belief. But any such expert

opinion must be precluded because (a) it is improper to use the testimony of a third pary

to impeach the prosecution's own witnesses, and (b) such testimony is not relevant and is

unfairly prejudiciaL.

A. The prosecution cannot call Mr. Forger to impeach the credibilty of
other prosecution witnesses

The prosecution already has called Mr. Chrstensen in order to elicit testimony

from him that it will argue proves its theory that Mrs. Astor would not have wanted to

change her wil to make it possible for her son to give money to his wife. Likewise, the

prosecution plans to call Mr. Whtaker in order to establish that he was retained to replace

Mr. Chrstensen but was never told that Mrs. Astor had been diagnosed with dementia

and had not met her prior to the day she signed the Second CodiciL. Thus, these two
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lawyers are the prosecution's "own witnesses."

Nevertheless, the prosecution seeks to call Mr. Forger as an expert on trsts and

estates law so that he can offer opinions designed to impeach the credibility of Mr.

Chrstensen and Mr. Whtaker. With respect to both of these respected lawyers, the

attack is essentially the same: each sold out his own professional integrty and breached

his fiduciar duty to Mrs. Astor in order to curry favor with her heir and earn big fees.

Thus, the prosecution seeks to have Mr. Forger opine that Mr. Chrstensen labored under

an improper conflict of interest by representing both Mr. Marshall and Mrs. Astor and,

consequently, failed to provide Mrs. Astor the undivided loyalty that the rules of

professional practice require. See Tr. 97 (arguing that Mr. Chrstensen had an "enormous

conflct"). And it further intends to have Mr. Forger opine that Mr. Whtaker abandoned

his professional responsibility to protect Mrs. Astor's interests by meeting with her in

advance ofthe Second Codicil because "he stood to gain over a milion dollars in legal

fees" and was "all too happy to obtain a new high profie celebrity client." Tr. 193-94.

The only purpose for that testimony is to establish for the jur that each of these

witnesses engaged in misconduct that bears on the credibility of their exculpatory

testimony regarding Mrs. Astor's lucid mental state on December 18, 2003 (First Codicil)

and Januar 12,2004 (Second Codicil), respectively. But the law forbids this sort of

attack on the credibility of a pary's own witness.

"The party who calls a witness certifies his credibility. Therefore, a witness may

not be impeached by the party at whose instance he testifies." People v. Sexton, 187 N.Y.

495,509 (1907). "The general rule prohibit(sJ the impeachment or discrediting of a

witness by the pary calling him," including by "(1), the calling of witnesses to impeach
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the general character of' one of its other witnesses. Becker v. Koch, 104 N.Y. 394,400-

401 (1887). New York continues to follow this common law rule. See Prince,

Richardson on Evidence (11 th Ed. 1995) §6-419; Marin, Capra & Rossi, New York

Evidence Handbook (2nd Ed. 2003) §6.5.1. The prosecution relied heavily on Becker in

opposing our application to preclude the prosecution from impeaching Mr. Chrstensen

by confronting him on direct examination with questions designed to suggest to the jur

that he labored under an improper conflict of interest. See Letter of ADA Seideman

dated May 26,2009 ("Seideman Ltr.,,).2 But even the prosecution must concede that

Becker itself squarely prohibits a pary from calling other witnesses to impeach the

credibility of its own witness. Becker, 104 N.Y. at 401.

"The rule against impeaching one's own witness prohibits the pary from

offering. . . evidence tending to show the witness unworthy ofbelief1,)" Richardson §6-

421, including "evidence of a witness's pariality." New York Evidence Handbook §6.5.1.

(citing Carlisle v. Norris, 215 N.Y. 400,408-409 (1915)). As the prosecution has

conceded, a "pary may not generally impeach. . . the general or specific credibility of'

its own witnesses. See Seideman Ltr. at 2 (quoting Spampinato v. ABC Cons. Corp., 35

N.Y.2d 283,287 (1974)). This rule thus prohibits the prosecution from impeaching its

own witnesses by seeking to establish "immoral or criminal acts" they allegedly

committed. Richardson, §6-42 (citing People v. Minsky, 227 N.Y. 94 (1919)). And

while a "party may introduce evidence and swear witnesses to contradict any fact

2 We respectflly submit that the Cour erred in acceptig the prosecution's interpretation of Becker as

permttg a part to launch a wholesale attck on the credibility of its own witness while that witness is on
the stand. Whle the opinon in Becker can be read ths way, a subsequent decision of the Cour of Appeals
maes clear that "( w Jhere the only effect of an affirtive answer to a question asked by a par to his own
witness for such purose will be to discredit the witness, the question is objectionable." People v. Minsky,
227 N.Y. 94,99 (1919). By letter dated June 4,2009, we have moved to renew our objection to such
improper impeachment with respect to Mr. Whtaer's testiony.

8
DWT 12491481v3 0086524-000001



testified to by his witnesses(,)" the pary may do so only "where it appears that such

testimony is not offered for the purose of impeachment." Remington Arms Co. v.

Cotton, 190 A.D. 600,610 (1 st Dep't 1920) (emphasis added).

Impeachment is a form of proof "whose purpose is, in par, to discredit the

witness" and support the pary's arguent that his testimony should not be credited in

whole or in par. People v. Walker, 83 N.Y.2d 455,461 (1994). Any opinion testimony

by Mr. Forger that Mr. Chrstensen had a conflict of interest would be designed to serve

one purose: to suggest that in trng to serve two masters Mr. Chrstensen did

something unethical, immoral and wrong, and that his having done so undermines his

credibility as a witness to Mrs. Astor's mental capabilities on December 18, 2003.3

Likewise, any opinion by Mr. Forger that it was a breach of professional standards for

Mr. Whtaker to preside over the execution of an instrent such as the Second Codicil

with a client like Brooke Astor without having met her first is relevant only as an attack

on his credibility - an opinion designed to persuade the jur that Whitaker was falling

over himself to snare a "celebrity" client and sacrificed diligent, ethical practice to

bursh his resume. See Tr. at 193.

The above conduct - selfishly abandoning one's fiduciar duty to a client - by a

lawyer, if tre, would "'signficantly reveal a wilingness or disposition on the par of

(either Chrstensen and/or Whtaker) voluntarly to place the advancement of 
his

individual self-interest ahead of principle or of the interests of society.'" Walker, 83

N.Y.2d at 461. And proving that a witness engaged in such misconduct - and exhibited

3 Having 
just sat though the four-day direct examiation of Mr. Chrstensen - replete with arguent with

and confontation of the witness - it is plain beyond any credible dispute that the prosecution is going to
argue to ths jur that Mr. Christensen should be believed about certin facts but that the jur should not
credit his testimony that Mrs. Astor was lucid on December 18, 2003.
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such a poor character for honesty - is a classic attack "on the general character of the

witness," Becker, 104 N.Y. at 401, or at a minimum an attack on "the general or specific

credibility of' the prosecution's own witness. Spampinato, 35 N.Y.2d at 287. Both are

prohibited.

The prosecution canot have it both ways. It canot call a witness and ask the

jur to embrace his testimony on some facts, and then call another witness in order to

impeach the credibility of its own witness's testimony on other facts. Becker, 104

N.Y.2d at 401; Minsky, 227 N.Y. at 99-100.4

We do not contend that the prosecution is bound by whatever testimony Mr.

Whtaker or Mr. Chrstensen gives. The prosecution is free to attempt to prove the

relevant facts it wishes to prove - principally, that Mrs. Astor was not mentally capable

of giving her property to her son on January 12, 2004 - through other evidence.

Spampinato, 35 N.Y.2d at 288 (Breitel, C.J., concurng). But that is a very different

thing from offering evidence designed to impeach credibility. As noted above, a "pary

may introduce evidence and swear witnesses to contradict any fact testified to by his

witnesses (but only) where it appears that such testimony is not offered for the purose of

impeachment." Remington Arms Co., 190 A.D. at 610 (emphasis added). In other words,

"a pary may prove a material fact in the case by other witnesses, although the incidental

effect is to contradict another of the party's witnesses." Richardson §6-419. But Mr.

Forger has no fact testimony of any kind to offer. Because his testimony would be

offered solely to impeach Messrs. Whtaker and Chrstensen, it must be precluded.

4 For ths reason, Mr. Marshall successfully moved to strke an improper question from ADA Loewy

suggesting that Mr. Chrstensen believed that Mr. Whtaer was a "second rate lawyer." See Tr. 4843-45.
Counsel moved to stre any testiony from Mr. Chrstensen that was elicited in order to imeach Mr.
Whitaer, but it appears that, after the Cour granted the above motion to stre, the only testiony in the
record is that Mr. Chrstensen does not recall what he said regarding Mr. Whtaer.
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B. Expert testimony regarding whether Messrs. Christensen or Whitaker

complied with professional practice standards is irrelevant, confusing,
and unfairly prejudicial

The proffered expert testimony of Mr. Forger is also inadmissible because it is

irrelevant, confusing and unfairly prejudiciaL.

First, neither Mr. Chrstensen nor Mr. Whitaker is on tral here for malpractice or

in defense of a charge that he violated the ethics rules that govern professional practice.

Therefore, it is simply not relevant whether either had a conflict or otherwise violated

professional standards. The only relevant thing is Mr. Marshall's state of mind. And

there is no evidence, nor could there be, that he was aware ofthe governng standards of

professional estates law practice, or that he believed that a conflict of interest existed for

these attorneys, or that he was purosely trng to benefit from this alleged conflict (a

conflct that the attorneys involved deny they had and therefore could not have been

disclosed by them to him).5

5 We note that Mr. Chrstensen's discussions with Mr. Marshall regarding Mrs. Astor's estate plang did

not amount to a conflct of interest. As Mr. Chrstensen testified, he represented Mr. Marshall with respect
to his own estate plan, not with respect to Mrs. Astor's. So far as Mrs. Astor's estate was concerned, Mr.
Chrstensen represented only one client - Mrs. Astor. With her knowledge and!or at her direction, Mr.
Chrstensen conferred with her son (who also was her designated agent with power over, inter alia, estates
matters) about certin matters, but there was nothg improper about that. As the comment to MRC 1.7
by the American College of Trusts and Estates Counel explains:

It is often appropriate for a lawyer to represent more than one member of the same family in
connection with their estate plans, more than one beneficiar with common interests in an
estate or trst admnistration matter, co-fiduciares of an estate or trst, or more than one of
the investors in a closely held business. See ACTEC Commentary on 1.6 (Confdentiality of
Inormtion). In some instances the clients may actually be better served by such a
representation, which can result in more economical and better coordinated estate plans
prepared by counsel who has a better overall understanding of all of the relevant family and
propert considerations. The fact that the estate plannng goals of the clients are not entiely
consistent does not necessarily preclude the lawyer from representig them: Advising
related clients who have somewhat differig goals may be consistent with their interests and
the lawyer's traditional role as the lawyer for the 'family'.... Recogntion should be given to
the fact that estate plannng is fudamentally non-adversaral in natue....
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Second, an "expert" lawyer is not permitted to testify about the legal standards

that govern conduct. See, e.g., Russo v. Feder, 301 A.D.2d 63 (1 st Dep't 2002) (legal

malpractice); United States v. Bilzerian, 926 F.2d 1285, 1294-95 (2d Cir. 1991)

(securties fraud). For example, in its criminal prosecution of a lawyer for varous fraud

charges related to the operation of a sham law firm, the governent in United States v.

Kaplan sought to introduce the testimony of a legal expert that the defendant had violated

professional ethics rules. The cour granted a motion to preclude such expert testimony

because the defendant lawyer was not charged with violating the disciplinar rules at

issue, but with mail fraud and other such charges. United States v. Kaplan, 02 Cr. 883

(S.D.N.Y. 2004).6 Thus, even where the lawyer whose conduct is in question is a

defendant in a fraud case, there is no basis to admit expert testimony regarding whether

he violated the standards of professional practice. Afortiori, where, as here, the lawyer is

not a defendant, the prosecution canot be allowed to present expert legal opinion

testimony regarding whether the lawyer (a mere witness) complied with ethical rules.

To be sure, in some cases, paricularly in the highly complex field of securties

regulation, experts can testify regarding the intrcacies of a regulatory system. See Marx

& Co. v. Diner's Club, Inc., 550 F.2d 505,509 (2d Cir. 1977).7 And, in cases of

malpractice - where the central issue is whether the defendant attorney's conduct was

negligent - expert testimony from a lawyer may be relevant to prove the "objective

6 Judge Batts's unpublished decision in Kaplan is attched hereto as Exhbit A.

7 As the cour in Marx explained, "(a Jlthough testiony concerng the ordinar practices in the securties

industr may be received to enable the jur to evaluate defendat's conduct against the standards of
accepted practice, . . . testiony encompassing an ultite legal conclusion based upon the facts of the case

is not admssible, and may not be made so simply because it is presented in term of industr practice." ld.
at 509.
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standard ofthe profession's commonly prevailing practices." Russo, 301 AD.2d at 69.8

This case raises none ofthese issues. At most, Mr. Forger's opinions here would relate to

the conduct of Messrs. Christensen and Whitaker, not Mr. MarshalL. But since neither Mr.

Chrstensen nor Mr. Whtaker is a defendant here, expert testimony about their conduct

would only confuse the jur. Such testimony would simply invite speculation by the jury

that it is being asked to judge whether either or both ofthese lawyers followed the ethical

rules, when in fact that issue is not before it. Moreover, it would unfairly prejudice Mr.

Marshall, because to the extent that Mr. Forger opines that Mr. Whtaker and Mr.

Chrstensen violated professional standards, Mr. Marshall wil be tared by his

association with them.

Third, no expert opinion by Mr. Forger would be beyond the ken of the jury on

the central issue of Mrs. Astor's state of mind. In other words, this jur is perfectly

capable of deciding the factual issues regarding Mrs. Astor's state of mind without need

of Mr. Forger's opinions. As Richardson has explained, "the Trial Judge should consider

that modern jures are not bereft of educated and intellgent persons who can be expected

8 Indeed, even in Russo - which was a legal malpractice case - the First Deparent held that testiony of

a legal expert purortg to declare what is or is not malpractice is inadmssible:

Essentially, the (expertJ was offerig a legal opinion as to what performnce or absence
thereof constitutes legal malpractice. But makig those determations is the fuction of
a cour. As we recently pointed out in another case, "expert witnesses should not. . . offer
opinon as to the legal obligations of partes . . .; that is an issue to be determed by the
tral cour. Expert opinon as to a legal conclusion is impermssible." * * * An expert
may not be utilized to offer opinon as to the legal standards which he believes should
have governed a par's conduct. * * * We do not rely on an attorney's affdavits to tell
us what constitutes malpractice. Moreover, the (expert testiony J offered here raises an
additional concern It is tiged with the sense that since the affiant would have done
thngs differently, therefore the attorney being challenged was incompetent.

¡d. at 68-69 (internal citations omitted). Because whether Mr. Whtaer's or Mr. Chrstensen's conduct
complied with Mr. Forger's defintion of the applicable ethcal rues and stadards of professional practice

is not relevant here, the Cour should preclude any expert testiony offered to criticize Mr. Whtaker's or
Mr. Chrstensen's professional performnce.
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to apply their ordinary judgment and practical experience" to the matters they must

decide. Richardson § 7-301 (internal citation omitted). Indeed, any lay person can be a

subscribing witness to a wil, and New York law specifically allows such a lay person to

offer his opinion about the testator's mental state. Matter of Vickery, 167 A.D.2d 828 (4th

Dep't 1990). But Mr. Forger is a lawyer who did not witness any wil signng. His

opinion wil not help the jur; it can only distract it from the issues at hand by focusing

attention on the conduct oflawyers and not on Mrs. Astor's state of mind (a subject about

which Mr. Forger indisputably has no personal knowledge).

In short, there is no need for legal expert opinion in this case. As the Supreme

Cour stated in Salem v. United States Lines Co., 370 U.S. 31 (1962) (a complex

negligence case involving naval architectue):

expert testimony not only is unecessar but indeed may be properly
excluded in the discretion of the tral judge 'if all the primar facts can be
accurately and intelligibly described to the jur, and if they, as (people J of
common understanding, are as capable of comprehending the primar
facts and of drawing correct conclusions from them as are witnesses
possessed of special or peculiar training, experience, or observation in
respect of the subj ect under investigation. '

Id. at 35; accord Havas v. Victory Paper, 49 N.Y.2d 381,386 (1980).9

9 Where, as here, the proposed testimony does not concern a subject "calling for professional or techncal

knowledge possessed by the expert and beyond the ken of the tyicaljuror(,J" it is error to admt it. Nevins
v. Great Atlantic and Pacifc Tea Company, 164 A.D.2d 807 (1 s! Dep't 1990) (permttg an engineer to
testify as an expert as to the custom and practice of removing snow in New York City was reversible error);
GMAC Commercial Credit LLCv. Mitchell- B.J,. Ltd., 272 A.D.2d 51 (1S! Dep't 2000) (''Nort Fork was
not entitled to introduce testiony from a bankg expert since it failed to demonstrate how the proposed
expert testimony would clarfy an issue involving professional and techncal knowledge beyond the ken of
the tyicaljuror."); People v. Wiggins, 16 Misc.3d 1136(A), 2007 WL 2598351 (N.Y. Sup. 2007) (expert
testimony in a crial tral as to false confessions is not admssible because "recogning a lie is not a

subject beyond the ken of the average juror").
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III. It Would Be Improper For Mr. Forger to Opine About Whether The

Language Used In The Second Codicil Was Designed To Fool Mrs. Astor

The prosecution also intends to have Mr. Forger opine that the language Mr.

Whitaker used in the Second Codicil was somehow par of the defendants' alleged

scheme to defraud. Thus, the prosecution has proffered that:

(Mr. Forger) could also comment on a number of 
the changes in the

Second Codicil, odd changes which we suggest the evidence will show are
only consistent with somebody, namely, Mr. Morrssey and Mr. Marshall,
wrongly trng to enrch themselves at Brooke Astor's expense. Even the

wording of it designed to fool Brooke Astor as to what their intent was.
These are some of the items which we believe we have every right to
prove through an expert.

Transcript, March 30, 2009, at 251. No such expert testimony is admissible here, for

several reasons.

First, the proffered expert testimony does not involve a matter beyond the ken of

the jur and is offered simply to tell the jur what conclusion to reach. Indeed, the

prosecution wil be calling the very lawyer who drafted that codicil, Waren Whtaker. If

the language needs interpreting, he is in the best position to do so. Mr. Forger's proffered

testimony on this point is simply a preview of an argument that the DA will make in

sumation about the language ofthe codicil - that it was too confusing and designed to

deceive or mislead Mrs. Astor. In short, the prosecution wants to offer Mr. Forger to

opine about the intent of Messrs. Marshall and Morrssey (and Whtaker), another subject

completely beyond his knowledge. Plainly, the jury is capable of reading the language of

the Second Codicil, assessing it in the context of the other evidence in the case, and

reaching a determination about whether the language is probative at all regarding the

mental state of Mr. Marshall or Mr. Morrssey. See Richardson §7-301. And an expert

canot be allowed to adopt the role of counsel by simply previewing the pary's legal
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theories. Valentin v. City of New York, 1997 WL 33323099 (E.D.N.Y. 1997); see also In

re Air Crash Disaster at New Orleans, La., 795 F.2d 1230, 1233 (5th Cir. 1986) ("the tral

judge ought to insist that a proffered expert bring more than the lawyers can offer in

arguent").

Second, absent evidence that either defendant asked Mr. Whtaker to use opaque

or technical language, it is not even relevant whether Mr. Forger thinks the language is

confusing or indirect. Put another way, Mr. Forger's opinion that Mr. Whtaker is a bad

draftsperson is not relevant to the issues on tral here. Without some nexus to the

defendants - some proof that one of them told Whitaker to confuse Mrs. Astor - Mr.

Forger's opinion regarding that language is irrelevant, not helpful to the jur, and should

be excluded.

Third, for the reasons explained in Point II(B), supra, it is irrelevant how Mr.

Whitaker's drafting measures up against the standard that Mr. Forger may opine is

customar and proper. This is not a malpractice case, and Mr. Whtaker is not on tral.

CONCLUSION

For all these reasons, the prosecution should be prohibited from offering opinion

testimony from Mr. Forger or any "legal expert" at tral.

Dated: New York, New York
June 4, 2009

DAVIS WRGHT TREMA LLP

III tYd-

By: () '-'"(! ..

HAETZ & NECHELES WARR PARTNRS

By: S/S By: S/S

John R. Cuti, Esq.
1633 Broadway, 27th Floor
New York, NY 10019

Frederick P. Hafetz, Esq.
500 Fift Avenue, 29th Floor

New York, NY 10110

Kenneth E. Warner, Esq.
950 Thid Avenue
New York, NY 10022

212-489-8230 212-997-7595 212-593-8000
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UNITED SUTES nJ:STRCT COUR
SOUTHEm D!Si:iCio OF NE '!OIU
--------- ------ -- ------------ ----- --X
UNi:'.D STATES OF AMCA,

-aga.st- 02 Ci:. 883 (DAB)
ORDERSOLO KA,

De£e:ida t .
- -- ----- ------ ---- - ----- ------ - -----x
DEBORA A. BAiiS, Unite St.ai:s District Judge.

Before 'te Court is the Def'endat's motion to preclude

test:ony £r01 two ezeri: witnesses proposed. by th Gove:ir.n1:

on r 1) the disciplinai and ethaal rules governi.ng the conduc-l

of ai:torneys prao1:i.cinq :in :New ~ork st.ate, and 2) the various

fact.ors that insurance comanies emioy in order to dete~i.ne

fraudui.ent clais. AJso before the Court is the Governt' s
request to have the Court instruct the jui: regarding the New

York State Attorne Discipli.nary ~ie$.

Fed. R. :svid. 402 p:iovide that onir relevant ev-idece is

admssible; relevant evidence is deined as evidence "baviiig any

tendency to make th ex:is'ice of any fact that. .is of consequenoe

to the dete:rnation of th _c:rtj,on mo:ie p:iobable or iesa p:iobi1le

than .it: would ~ wji;out th evidence." Fed.. R. Evid. 401.

Moreover, "rel vidence of othe crims, wrongs, or aots is not

admi.ss.:1e to p:iove t:e eharacter of a person"; howeVè, it i.i;

admissible to ea~i.ish the Defendat's .:ni:ent. Fed. R. Evi.d.
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404 (b) .

A. Legal Et1cs Exert

The Gova~ent argui¡u. '!at ~ert testimony regarding t:ei

OGlfendant':; viclat101 of the New York sta1: Attoriiey I)j.scipli.nax

:aul.es .is ai:ss.il.e beQause it is rele..ant to th Defendant's
crìmna1 intent. (Gov. 3/15/04 at 3: 3/22/04 at 2.) Th

Governent cites num~ous appe11ate cases - a1beit none f:om '!e

Sei;nd Circw.t - tht the Governmt args support .its position

that the exprt testimony i.n ths case is i:levant to i:e

Defeidat/ s ~tent to comt the crimes of which he is charged.

Each of the Governent's cases is distinguishable, either because

the defendts alL.eqei:y v.iolate "i:1es" or "policies" that vere

nearl.y i.dentical to 1:e eharged orimnal o£fenses,l 0:1 because

i ~ United states v. Raitt/ 583 F.2d 1014, 1028, 1029

(St. C.ir. 1978) (Speaer of Nissouri House of Rep:rsentatives
chaxqe wi. t; receiving L.egal work froi lobyist i.n exchange ~o~

iirope: .i1uence on leg.islation; professi.onal i:1el5 barred
acceptanae of thng's of va1ue to influence p'tlic du.ties); United
States v. Machi, 811 ~.2d 991, 999-1000 (7U Ci.:. 1987) (attor~ey
charged '/:i..t:h conspi.rinc¡ \:0 obstruct jus"èice by representing an
ah:i1i.ty to influeCt the outcome of a criinal caSQ; .rles
prohibited lawyer fi: imlyii abiii.1: '10 inluenci imroperly a
judicial proQeed:nq). In Un;I tad St:a1:s v. IUauber 611 F. 2d 512,
520 (4~ Cir. 1979) the Defendat objected to adssion of
infoz:tion abut i: Maryland ba::aez st.atute and Code of
Professi.onal Respons:iili.t:. Th Fourt Circuit held tht. these
were adissible because "rbl ot.h were relevant to i:e attitu
ltaube:, as a meer of i:e :Bar 1 should have mantained t:o~
practi.ces tht we~ prove," but did not. discuss "hich pori:ions

2
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they addess wholly diffe:ient points of law. 2 The Government;

also errs ~n attemti~q to anlogi~e th~s caae to those where~n

rules of ~reglated ins~riesH have been a~tted as probative

of a defendat's criminal intent, since 1n all the cases cited,
i:e rules that were v~olate were ne~ly idatioa.J. to the crii

of the Code of Prof8&S1anal Respon&~~l~~ wee admtted.

2 ~n bo~ un1~ States v. Kellin~ton, 217 F.3d 1084, 1098-
99 (9~ Cir. 2000) and Unibed States v. Kellv, 888 F.2d 732, 734
(iit: Cir. i98~) the defendants souqht to introduce discip1inary
rules to show thir ~ of crimnal iiii:nt, explaining t;ìr
condi~t by alleq:l:ig that they had. atteted to comly w.ith -te
eth;ic:al rues. Adssion of evidence fo:l that p\1~se does not:
suprt what the Goverment is seek.ig t: do hQre, naly,
inUOd.ucing testiny on the disCliplinary rules as evidece of
the Defendat's c:imnlll 1n1:nt. Uni.ted St.i:s v. DeLUcOa, 630
F.2d 294, 301 (5~ Cir. 1980), a1so cited by the Soveramnt, does
nei: a.ddess the IIdmssib.iUf; of i:e Code of Respl1sib.:l:i:l:y;
instead, the Fi£th Ci~cuiL considered th sufficiency of the
eridence in the ccnvic:i:ion of an atLoz:ney.

3
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charged. 3

Ue~e, the disoiplinary russ tht Kaplan ailegedly violated

bear only an aLtenuated relationship to the crimes charged in the

:Ind.ct:t. The GO':rt has charge the Defendant w.ith mail

fraud" hel1: care. beief'ii: fraud, health care fraud, witness

i:pering; false statets, and oon~iracy to eomt mail

fraud, healt:h care benefit: fraud, heali. care fraud, and wii:ess

3 See Unit: States v. Cast:ialia, 894 F.2d 533 (2d Ci~.

1990) (bank offi.cer charged with cospiracy, m.sa:pplyii:q bank.
funds, aid inking false entries in ban records; :bank rules
harred officer from making personal or comercial loans to
himself without bank approval and fram a.ui:o:ii.~ing m.i:e i:ha one
million dollars in. unsecu~ed loans to anyone borrower, an
requi:ed disclosing oui:si.de business relati.onships, pari:ic:lariy
t:ose with bank c:stomrlS); United States v. Clark, 165 F .2d 297

'.,.... (2d Cir. 1985) (defendats ohrged with aiding and abetting ban
of"fieer i $ mi.appL.ying federally-insured bank funds, interstate
transpo~tai:ion of frauälent:ly taen and converte ban checks
and. reated offenses; bank rule liited officer from lending more
~han $75,000 to any single bor:owe~ or group of borrowers wiLhu~
superior's approval); United st:tas v. Cordell, 912 F.2d 769 (5th
Ci~. 1990) (ban president: oharqed with false entry of beL
records and. misapplying ban funds; ba rule ~equired ban
normiiy to hono: O~ return chcks presezit:d by and of bus:iness
day; United Si:t:s v. BUrqer; 773 F.Supp. 1430 (D.Ran. 1991)
(defendan ts oharged wi i: . conspiracy, bak fraud, and false
statemts 1: a fedral agency; internal pol:icies of savings and
loan association); ttDit:d S~ates v. Gilbert, 668 F. 2d 94 (2à Ci:i.
1981) (defeni: charged with consp:iracy to inipuJa1: securi.ties
t:ading aDd violating fecra.l securities la.w; earlier SEe civil
eonsen'L deoree signed hy defendat con1:ixied SEe repor-!nq
reqiremts); ttn:ite States v. Cor~, 543 F.2d 1042 (2d Cir.
1976) (charge condct viola'Led laws prohibiting conspiracy to
violate federal secri t:ies and to ca i: fraud; oourt proerly
adt~ed evidence of past simlar c:oxiduet unde:r Ped. R.. Bvid.
404 (b) ) .

4
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tamez:ig. (Indictmnt 83 02-CR-'OB83.) These Us c:rims with

wh:ich any indi.v.idual, whetJli;r non-lawyer or iawyer, Clouid be

charged. ni DQfendat .is DO more gilty or not gulty .because

he ;ts a lawyer, and t:refore thê f'acl: that he is a lawyei: i.s

anci.iiai to the chrges here. Mr. Kaplan is noi: charged with

violating th eth:ical rules an 'therefore the Cisc.iplinai: riies

are collai:i:al.

The Gove:rnt D,;rl:es that :ide;i th New York State Ai:t:o:rey

Di.sc.iplinar Ru1es, a lawyr sball not knowi.ngly use false

ev.idence i.n i:e represeni:ati.on of a ciient, and also shaii no't

counselor ass:isL the cli.ii: in condQt that i:e lawyer knows 1:

be illegal or frauduleni:.. DR 7-102 (A) (4); DR 7-102 (A) (7). At:

this st:ge .in the proceed.ng, the Court does not know whet:er th

l The Governnt also makes nots of DR 3-102 (A) (lawyer shaii

not share legal fees wii: a Don-lawyer), 3-103 (A) (lawye;r shall
not pa.rtner wii; a nOD-lawyer ion th pract.ice of law), DR 5-
107 (e) (1) (lawyer shall noi: practice in th form of a professional
corporation authorized to practice law for a profit: .if a non-
lawyr OWlIS an iDt:rest in 1:e co:iorat.ion, D:R 5-107 ee) (3) (lawyr
shal not praotiCl in the fo:i of a professional Cl%po:tation
author.i%ed to practice law for a profit if a non-iawyr has the
right to cl.rec~ or con"ol the profess.ioiil judgnt of a
lawyer, DR 2-103 (B) (lawyer shall not pay fees for c:2.iei't
reerra.s), DR 2-103 (lawier shl not ie"t .. persooD who erioys
or pays the lawye; i: render 189al servioes for another to d.reo~
or raqate his or he: professiona jud.nt. in renriiig such
leqal services), end OR 2-111 (A) (lawyex- may only sell a law
practice wbee 'te lawyr is ret:id.ng fr01 the private p:acl:ce
of law, inoluding the cessation of. pri.val: practice of i,sw in the
geographic area). None of these rules is eve i:emo'll:y similar
to i:e chaqes in the Indictnnt.

5
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Governent can establish that Kt. Kaplan knew this ;ile.

Howeve i !;ven if he cld know DR 7-102 (A) (4) or DR 7-102 (A) (7) i it

comes no closer to establ~shing whether he com~ tl:d the cr~s

chaged. Whet:er or not the Governnt has evidenoe thal: he knew

about the .rles i i 1: doesn't ;relieve the Gove:rei t of :L ts burden

of estalishing the elemts of t:a orimes actualy cha.ged in

the Indict:em t. l.. :Kplan c:d not need to be a lawyer to comit

t: ci::ís oha;rgød.; i.£ Ki. ltplanwei:e a. pltier i we would. only

be foousing on the elemerits 01: i;he cr.is charged in the

Ind.ctmen l: .

Acc:ordi~ly, l:he Defendanl:' s motion to p%eclude the leg'al

exert is GR, and no legal expert shall l:stify as an
expert. !le GoverJUnt in its case in chef ii: p%eclude from

prelEenting any evidece, testionial or doc:nta i t:a't

addesses leqa1 ethcs, the disciplin~ rules i or camon legal

pi:act~ces. 5 Fed. R. Bvid. 402.

Ad tionally, t.he Coui:l: DECLNES t: Gornment's i:eqlest: to

instruct ~e j~ regard1g spcific disciplinar rues.

5 However, should th Defendat, either in O%OSS exination

or .:n its d.efense case, "opeD the door i" the Gcve:ient may move
to adQress that: in il:s rebttal case.

6
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B. Insuranoe ~ndust% Ext
The Go~~t aiso seeks to adm1t tet~ony of an ~nsuranoe

.indus~ exerL, who the Gove:rent proposes will testify about

th various factors thL insurance comanies emloy in order to

c1~ne whether an autOloJile acoident has ben staqed, and

also abouL he% investigation of an allegedly staged accidet

abut which the Gove:ment ,d.ll p:iduce o1:er evidenc:e and

Lest:iny.
i'e Governt has not established how the insuranoe

~dustry' s faotors for deter.ining whethr an accident has been

staged i.s relevant to the charges in ths case. The Defendat

does not work in the insuranc:e industr; he is an attorney. The

Governnt has provided not::iD9' to ind.i:a1: 'that the Defendat

has used, or even known abut, factors used b¥ th insuanoe

industx. The Governmnt reers t:e COlirt to t1ni ted States v.
'..

V1adiir Koriakov 1 S4 02 Cr. 201 (UP), a case be:fo:re. Jud.e

Pau1ey wherein an insurance expert was pei: tt:d to testify. In

tba tease, however, the DefendaD:t: was an i.nsuranoe broker, and

therefore insuia.ce prac:1:ces :in a case :i:nvolvinq insu:raice :fraud

would appear to :be relevant. In ths Clse, by contrast¡ any

special knowledge of :insu:rance profess:iona1s :is no1; i.utale to

th De£eit, and therefore .ueh evideoe is not relevant.

Acoo:rd.ngly l the Court GRS th Defenc1'l' s moL:io:n '10

7
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~reclude th Governnt's proposed witness as an 1nsuranoe

exprts. However, this does net preolude th insu:iaice

invest1gator from testifying about what she did .in the case she

investigated.

SO ORERE.

Dated: New Yo:ik i New York
Mach ai, 2004

ß~J.a,~
DEBOun A. BA'.TS

Uni ted states D1Si:.iC't Judqe

B


