



































light of the foregoing, it is unnecessary for the court to address the parties’ remaining
arguments concerning whether the First Article’s statements were in any way privileged.

The Second Article

At the heart of Justice Martin's claims regarding the Second Article is Louis’
admitted misiake in identifying the name of the case Justice Martin presided over in the
Singer/Riskin litigation. As previcusly stated, plaintiff presided over the Belinda Action,
not the Riskin v Singer matters as the Second Article incorrect'ly reports. Louis
subsequently corrected this error in a later blog postirg (discussed, /nfra). Justice
Mantin's complaint cites other alleged faisities in the Second Aricle. including its
implications that: the Commission was investigating plaintiff in connection with the
conflict of interest claims, when in fact it was not; Karp was then currently representing
plaintiff, when in fact he represented plaintiff in 2001-2002; and Karp was the attorney
of record in the Belinda Action when the complaint in the Karp Action alleges that he
was ‘shadow counsel.”

Defamatory Meaning

The court's first inquiry is to determine if the statements at issue are reasonably
susceptible of the defamatory meaning plaintiff ascribes to them. Aronson v. Wiersma,
supra. Atthe outset, this court rejects Justice Martin's contention that the Second
Article’s citation to an incorrect case name defamed plaintiff. As more fully discussed
below, the statements which potentially defame Justice Martin are those implying
corruption due to an alleged conflict of interest based upon plaintiff's relationship with

Karp. The case in which the alleged corrupt act(s) occurred is of ne import since the



average reader’s interpretation of the conflict of interest and corruption allegations
would be the same regardless of the case in which it occurred.

While the Second Article briefly refers to the complaint in the Karp Action, in its
larger context it pertains to judicial corruption and calls for further resources to be
allocated to the Commission in order to prevent and/or punish the alleged abuses such
as those (Justice Martin’s included) detailed therein. [n one breath, the Second Article
comments that “corruption can be hidden or subtle”, thus ‘requiring intensive
investigat:on” by the Commission. In the very next breath, the reader is pointed to “the
case of Justice Larry Martin”, followed by accounts of his prior admonishment by the
Commission, which is not the subject of this defamétion action and his refusal to recuse
himself in the Belinda Action.

Here, construed in the context of the entire article as a whole, the average
reader might conclude that plaintiff is a corrupt jurist and that the Commission is
investigating his role in the Beiinda Action. Such an interpretation “would expose
plaintiff to public contempt, ridicule, aversion or disgrace . . . and would affect plaintiff in
his business by imputing fraud, dishonesty, misconduct or unfitness.” Russo v.
Padovano 84 A.D.2d 925, 926 (4" Dept. 1981); Rinaldi, supra, at 367 (“to falsely state
that a Judge is incompetent and corrupt, especially where, as here, there are strong
undertones of illegality, is to hold him up to disgrace and contempt.™). As such. this
court agrees that the Second Article, as a whole, is susceptible of a defamatory
meaning and contains ailegations which are libelous per se.

In light of the foregoing, in order to prevail on the instant motions, defendants

must estabiish a defense of justification or privilege. The court now addresses
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defendants’ claims that various privileges apply to the Second Article’s claims and
insulate them from liability.

Opinion

It is well settled that expressions of opinion, whether “false or not, libelous or not,
are constitutionally protected and may not be the subject of private damage actions,
provided that the facts supporting the opinions are set forth (citation omitted).” Rinaldi,
ici. at 380. An exception tolthis rule is an accusation of‘criminal activity which, evern in
the form of opinion, is not constitutionaily protected. Hcffman v. Landers, 146 A.D.2d

744,746 (2d Dept. 1989).

In Mann v. Abel, 10 N.Y.3d 271, 276 (2008), cert. den. 129 S.Ct. 1315 (2009),

the Court of Appeals stated:

Whether a particular statement constitutes an opinion or an objective fact
is a question of law (see Rinaldi v Holt, Rinehart & Winston, 42 NY2d 369,
381 [1977], cert denied 434 US 969 [1977]). Expressions of opinion, as
opposed to assertions of fact, are deemed privileged and, no matter how
offensive, cannot be the subject of an action for defamation (see Weiner v
Doubleday & Co., 74 NY2d 586, 593 [1989], cert denied 495 US 930
(19901, citing Steinhilber v Alphonse, 68 NY2d 283 [1986]). Distinguishing
between opinion and fact has “proved a difficult task,” but this Court. in
furtherance of that endeavor, has set out the following factors to be
considered:

(1) whether the specific language in issue has a precise meaning which is
readily understood; (2) whether the statements are capable of being
proven true or false; and (3) whether either the full context of the
communication in which the statement appears or the broader social
context and surrounding circumstances are such as to signal . . . readers
or listeners that what is being read or heard is likely to be opinion, not
fact” Brian v Richardson, 87 NY2d 46, 51 [1995], quoting Gross v New
York Times Co., 82 NY2d 146, 153 {1993], quoting Steinhilber, 68 NY2d
at 292 [internal quotation marks omitted]).



It is apparent from the Second Article’s title and contents, taken as a whole, that
it primarily voices Louis' opinion that the Commission requires additional funding in
order to function effectively. That it appeared in The Daily News’ op-ed section
indicates that it is likely an opinion piéce. Brian v. Richardson, 87 N.Y.2d 46, 33
(1995)(op-ed section “is a forum traditionally reserved for the airing of ideas on matters
of public concern.”). However, this is not dispositive of whether it is protected opinion.
Id. at 52; see also, Mann v. Abel, supra, at 276-277.

Here, Louis’ statements regarding Justice Martin are presented as one of the
facts supporting his assertions regarding the Cé-rnmission’s need for additional funding.
Arguably, a reasonable reader may interpret Louis’ conclusions that piaintiff has a
conflict of interest and should have recused himself from hearing the Belinda Acticn as
facts, especially in light of the Second Article’s implication that charges have been
brought against Justice Martin and that the Commission is investigating him. Justice
Martin denies, and defendants do not refute, that any disciplinary action has been
commenced against him in connection with this alleged conflict of interest.

Further, the Second Article may be understood as imputing criminal conduct to
plaintiff. Whether an accusation of criminal activity is defamatory is a question of law
unless the accusation is susceptible of more than one meaning, in which case itis a
guestion for a jury. Hoffman v. Landers, supra.

Under these circumstances, and in the context of the Second Article as a whole,
“there are . . . actionable charges made in the [Second Article] . . . that, although
couched in the language of hypothesis or conclusion, actually would be understood by

the reasonable reader as assertions of fact.” Gross v. New York Times Co., 82 N.Y.2d
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1486, 154 (1993), citing Rinaldi, supra. Accordingly, this court cannot conclude as a
matter of law that the Second Article is privileged as a protected expression of opinion
which cannot be the subject of an action for defamation.

Civil Rights Law §74

As stated in Mulder v. Donaldson, Lufkin & Jenrette, 161 Misc.2d 698, 704-705,
611 N.Y.S.2d 1019 (Sup. Ct., NY Co., 1994), affd 208 A.D.2d 301 (1 Dept. 1995):

Under Section 74 of the Civil Rights Law, it is a defense to a libel action
that the press article in question was a fair and true report of a judicial
proceeding. The statute also applies to quasi-judicial proceedings
(citation omitted). Section 74 will 2pply so long as the report is a
“substantially accurate” account of what took place in the proceeding
{citations omitted). The statut= covers not only the press but also, for
example, attorneys who make statements to the press regarding pending
litigation (citation omitted). Moreover, where the statements are within the
purview of Section 74, they are covered by an absolute privilege even if
maliciously made (citations omitted).

The term “substantially accurate” is “interpreted liberally™
The test is whether the published account of the proceeding would have a
different effect on the reader’s mind than the actual truth, if published
(citation omitted). If the published account, along with the rest of the
article, suggests more serious conduct than that actually suggested in the
official proceeding, then the privilege does not attach, as a matter of law
(citation omitted).
Daniel Goldreyer, Ltd. v. Van de Wetering, 217 A.D.2d 434, 435-436 (1°' Dept. 1995).
Defendants Louis and Daily News contend that the Second Article is absolutely
privileged under CRL §74 because it is an accurate account of the pending Karp Action.
This court cannot find that the privilege applies as a matter of law. The Second Article
contains only a brief reference to the allegations in the Karp Action. However. a review
of that complaint reveals that it details Karp’s alleged misconduct with only scant

references to Justice Martin and no claim of his complicity with Karp. As to Justice
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Martin, the Karp complainf alleges, at worse, that he refused to Arecuse himself. Under
this factual scenario, the court cannot conclude that the Second Article’s reference to
the Karp Action is a substantially accurate reporf of a judicial proceeding. Indeed, the
Second Article, as a whole, may be interpreted as suggesting Justice Martin's alleged -
conflict of interest is far more serious than the limited references to him in the Karp
Action complaint. See Daniel Goldreyer, Ltd. v. Van de Wetering, supra. Accordingly,
this court cannot conclude as a matter of law that the Second Article is privileged under
CRL §74.

Malice

Finally, this court disagrees with defendants’ arguments that plaintiff cannot
adequately plead actual malice. Whether Justice Martin, a public figure, will be able to
sustain his burden of proving actual malice at trial cannot be determined at this pre-
discovery stage of the litigation. See People v. Grasso, 21 A.D.3d 851, 853 (1% Dept.
2005); Arts4All, Lid. v. Hancock, 5 A.D.3d 106, 109 (1% Dept. 2004) (plaintiffs have “ro
obligation to show evidentiary facts to support [their] allegations of malice on [this]
motion to dismiss [the] complaint”).

Unlike the First Article, the Second Article contains no mention of Batra.
Nonetheless, the fourth cause of action summarily concludes that “Batra is liable for
participating in the publication of the defamatory statements set forth in the . . . Second
Article . . "

As to Batra, no cause of action is stated with respect to the Second Article and
the fourth cause of action against him must be dismissed. CPLR 3016(a) requires that

in a defamation action, "the particular words complained of ... be set forth in the
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complaint.” The complaint also must allege the time, place and manner of the false
statement and specify to whom it was made. Arsenault v Forquer, 197 A.D.2d 554 (2d
Dept. 1993); Vardi v Mutual Life Ins. Co. of New York, 136 A.D.2d 453 (1*' Dept. 1988). '
Here, the complaint fails to delineate the specific words Batra allegedly used to Louis
and aiso fails to allege the time, place and manner of any alleged false statements.
See, e.g., Coyle v. 203 West 102" St. Apt. Corp., 293 A.D.2d 377, 378 (1% Dept. 2002).
Finally, even assuming Batra was the source of ény potentially defamatory
allegations, there is no aliegation or othgr indication that he had any control over the
publication of the Second Article. S2e Hoffman v. Landers, supra, at 747 (“One who
makes a defamatory statement is not responsible for its recommunication without his
authority by another over whom he has no control”). Accordingly, the Daily News and
Louts’ motion to dismiss the first cause of action is denied to the extent that it is based
upon the Second Article, and Batra’s motion to dismiss is granted to the extent that the

fourth cause of action is dismissed.

Louis' February 8. 2007 Blog Posting

In his February 8, 2007 blog entry, Louis further comments on the Second Article
and includes a reference to the numbered paragraphs of the complaint in the Karp
Action claimed to support his conclusion that plaintiff has a conflict of interest. See
Complaint, =zxh. C. Compared to the Second Article, the February 8, 2007 bicg is
considerably more measured in tone and not susceptible of a defamatory meaning.

Unlike the Second Article, this blog entry as a whole does not imply that charges
are pending before the Commission against plaintiff as a resuit of his alleged conflict of
interest. Further. the blog lacks the Second Article’'s underlying tone of criminality, with
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its references to “crooks” and “pick-pockets, burglars and other thieves”. Accordingly,
the second cause of action is dismissed.

Louis’ February 12, 2007 Blog Posting ,

Justice Martin’s third cause of action is based upon Louis’ February 12, 2007
blog posting which allegedly reaffirmed the accuracy of the Second Article. As with his
prior blog entry, this court finds that the Fébruary 12, 2007 blog posting is not
defamatory (see Complaint, Exh. D). Here, Louis meré|y clarified the facts pertaining to
plaintiff's alleged coriflict of interest.  The statement that the conflict “is clear as a bell” i=
mere hyperbole. For the foregoing reason, the third cause of action is dismissed.

Batra’s February 11, 2007 Blog Posting

The fifth cause of action characterizes Batra's February 11, 2007 blog comment
as vouching for the Second Article’s accuracy when he knew its statements to be false.
Batra's posting responds to prior blog postings by other readers commenting that the
Second Article inaccurately states that plaintiff presided in Singer v. Riskin.
Responding to these commentaries, Batra refers readers to Justice Martin's 2006
decision in the Belinda Action and the underilying motion papers filed in 2001,
concluding that “[t]he facts are the facts, and Errol Louis has it right.”

Contrary to plaintiff's interpretation, Batra’s February 11, 2007 blog entry only
vouches for the accuracy of the general proposition that Justice Martin did indeec
preside over the Belinda Action. Although Batra's blog entry doeé not identify the
Belinda Action by name, it is referenced in Louis’ February 11, 2007 blog posting as
well as in the reader comments Batra’s posting addresses. Plaintiff does not dispute
that the Belinda Action did at one point encompass a dispute between Riskin and non-
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party Singer. This objective fact is readily established by documentary evidence
consisting of the file in the Belinda Action, specifically, Justice Martin’'s 2006 decision
on Singer's and Riskin’s motions that were filed and argued in 2001. As Batra's
February 11, 2007 blog posting does not contain any false statement, the court finds
that it is not susceptible of a defamatory meaning and the fifth cause of action must be
dismissed.

Batra’s February 12, 2007 Blog Posting

Plaintiff's sixth cause of action against Batra is based upon Batra’s lengthy
February 12, 2007 blog entry, designated by Batra as a “Reply by Counsel of Record to
Martin Riskin” (see Complairit, Exh. F). Like his February 11, 2007 blog entry, Batra’s
February 12, 2007 blog posting is directed to the blog readers who commented
regarding the Second Article’s inaccurate statement that plaintiff presided over Singer
v. Riskin. The complaint characterizes this posting as reaffirming the Second Article’s
accuracy when Batra allegedly knew the statements therein to be false. Justice Martin
specifically takes issue with Batra’s allegedly false statement that in presiding over
Singer v. Riskin, “[i]t is a matter of now-documented fact that Justice Larry D. Martin
was then-represented by Jerome Karp before NYS Commission on Judiciai Conduct,
albeit, then an undisclosed and unknown fact.”

This court finds that Batra's February 12, 2007 biog entry is not subject 1 a
defamatory meaning in that it summarizes the proceedings in the Bélinda Action from
the point when Singer attempted to intervene until plaintiff determined the sanctions
motions. This piece contains no accusations of alleged misconduct as to Justice
Martin. Moreover, plaintiff does not assert that any particular statement in this blog
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posﬁng is false. Rather, plaintiff concedes that Karp represented him before the
Commission from the period October 2000 through June 2002 when the Commission
rendered its final determination. Singer's and Riskin's motions in the Belinda Action
were in fact pending during at least a portion of that time period. These objective facts
are true. Nowhere in the February 12, 2007 blog entry does Batra state that Justice
Martin has a conflict of interest or engaged in any criminal or other misconduct.
Accordingly, the sixth cause of action against Batra is d'ismissed.

Sanctions arnidd Costs

Batra's motion for the imposition of sanctions pursuant to 22 NYCRR 130.1-1 is
also denied. A court, in its discretion, may impose financial sanctions upon any party or
attorney who engages in frivolous conduct in a civil action (22 NYCRR 130-1.1).
Conduct is frivolous if it is completely without merit in law or fact and cannot be
supported by a reasonable argument for an extension, modification, or reversal of
existing law or if it is undertaken primarily to delay or prolong the resolution of the
litigation, or to harass or maliciously injure another (22 NYCRR 130-1.1 [c] [1] and [2]).
Plaintiff's filing of the complaint against Batra does not warrant the imposition of
sanctions for frivolous conduct. Nothing in this record indicates that plaintiff
commenced the action against Batra to harass or maliciously injure him, nor can it be
said that the complaint was completely without merit in law or fact. For the same
reasons, plaintiff's commencement of this action against Batra is not frivolous under
CPLR §8303-a. Accordingly, the court declines to award sanctions pursuant to 22
NYCRR 130.1-1 and costs pursuant to CPLR §8203-a.

For all of the foregoing reasons it is hereby
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ORDERED that the motion to dismiss the complaint as against Batra is granted
and the Clerk is directed to enter judgment accordingly; and it is further

ORDERED that the portion of Batra’s motion seeking sanctions is denied; and it
is further

ORDERED that the second and third causes of action are dismissed as against
defendants Louis and Daily News; and it is further

ORDERED that the first cause of action is dismisséd against defendants Louis
and Daily Ncws solely to the extent that it is based upon the First Article; and it is
further

ORDERED that Louis’ and the Daily News' motion to dismiss the first cause of
action is denied to the extent that it is predicated upon the Second Article; and it is
further

ORDERED that the action is severed and continued as to defendants Daily
News and Louis; and it is further

ORDERED that defendants Louis and Daily News are directed to serve an
answer to the complaint within 20 days after service of a copy of this order with notice
of entry.

Counsel for plaintiff and defendants Daily News and Louis are directed to appear
for a preliminary conference on August 11, 2009 at 9:30 a.m. at 111 Centre Street,

Room 1127B, New York, New York.



This constitutes this court's Decision and Order. Courtesy copies of this

Decision and Order have been provided to counsel for the parties.

DATED: New York, New York : ~
July 14, 2009 - M«QL\W

HON. MARTIN SHULMAN, J.S.C.






