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Pr oceedi ngs

THE COURT: Okay. This is Defendant's notion for
sumrary j udgnent.

Why doesn't plaintiff give us a little background
of the case and then we'll get right into it.

MR. KASONTZ: Sure. |1'd be delighted to.

Marc Kasowitz for Fortress.

As your Honor notes, this case --

THE COURT: Fortress is a big |Iender.

MR. KASOWNTZ: Fortress is a |ender, your Honor.
And in this case, the clains arise froman opinion letter
that was given to Fortress in connection with a $50 mllion
loan that M. Dreier had arranged ostensibly to be nade to
his purported client, Solow Realty.

And as part, as one of the conditions of that
| oan, was that Fortress would receive fromthe law firm an
opinion letter which related to the bona fides of that
| oan, of the transaction.

Now, this transaction took place in 2008.

In 2006, there had been a couple of earlier and
smal l er | oans arranged by M. Dreier ostensibly for Sol ow
Realty from Fortress. Those were snaller amounts. And
there was a local firmon Long Island that had been
designated by M. Dreier to give the opinion letters.

When the | oan anbunt got bigger, and when the | oan

transaction --
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THE COURT: Those | oans were also fraudul ent, the
smal | er ones?

MR. KASOWN TZ: Yes, they were, your Honor. They
were fraudul ent | oans, but interest was paid on those | oans
fromthe period of 2006 when they were entered into unti
2008 when this larger transaction was going to be done.

THE COURT: Who paid the interest? Ws there sone
sort of a dummy conpany that was naki ng these paynents?

MR. KASOWN TZ: The interest supposedly was being
paid by Solow. But, in fact, we understand that it was
bei ng nade from fraudul ent proceeds by M. Dreier from who
knows wher e.

And so by the tinme it canme to this transaction
and the amount was larger, twice as large, $50 mllion,
Fortress insisted that in order to do the transaction, it
woul d require an opinion letter froma | arger
internationally known firm and the firmthat was proposed
by M. Dreier was Dechert. And so in connection with that
transacti on, Dechert gave an opinion relating to the bona
fides of the transaction.

Strikingly, your Honor, the first sentence of the
opinion letter says that Dechert represents Sol ow Realty.
And, in fact, that was a requirenent of the |oan docunents.
It wasn't just good enough that sone |awer or sone firm

opi ned about a set of docunments. It was inportant to

WLK
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Fortress that the firmthat was giving the opinion actually
be retained by Solow Realty and be famliar with the
comnpany.

THE COURT: One of your clains obviously is that
Shel don Sol ow never retained Dechert.

MR. KASOWN TZ: That's correct, your Honor, never
did retain Dechert. And as it turned out, the |oan was an
entire sham

Now, it was entirely in reliance on this opinion
that Fortress | oaned the noney. And when the opinion
turned out to be false in every respect, including in the
respect that Dechert didn't even represent Sol ow, of course
that's what's brought us here to your Honor.

W have alleged in the conplaint, as you nmay have
seen, as you will hear, that Dechert never took a single
step to confirmeven the fact that they represented Sol ow
Realty, not a single phone call, not a single e-mail, not a
single neeting, not a single exchange of correspondence.

THE COURT: They conmunicated only with Marc
Dreier?

MR. KASONTZ: They did. And the problemwth
that, your Honor, was that not only did Dechert insist --
did Fortress insist on having counsel give an opinion that
was of the stature of Dechert and that that counsel

represent Solow, it was also inportant, and Fortress relied

WLK




© 00 N oo o b~ W N P

N RN N NN NN R B P R R R R R R R
o o1 A WON P O O 0O N O O M O N O

Pr oceedi ngs
on this, that the firmthat gave the opinion be independent
of Marc Dreier.

In the earlier two transactions in 2006, the firm
had been brought by M. Dreier. Dreier had rel ationships
with them It was inportant that the firm be independent
of Marc Dreier in this new, |larger, nore inportant
transacti on.

And so, of course, as our conplaint alleges in
detail, Dechert, when it rendered its opinion, not only was
it not independent of Marc Dreier, it was totally dependent
on M. Dreier. Al of the information that it received,
with respect to the bona fides of this transaction that
shoul d have conme from Sol ow, cane from Dreier. Nothing
canme from Sol ow. Not hi ng what soever.

Now, the argunent that you are about to hear, and
| don't want to anticipate --

THE COURT: Wy don't we wait for that and see
what they say, and we'll cone back to you.

MR. KASOW TZ: Thank you, your Honor.

THE COURT: For the notion.

MR. MLLER: Your Honor, may | hand up to the
court copies of the two docunents that are rel evant here:
The opinion letter of Dechert and the term | oan agreenent
which refers to --

THE COURT: They are in the papers; aren't they?

WLK
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MR. MLLER: If you have them Thank you, your
Honor .
Your Honor, the statenents nmade by counsel are not
supported either by the conplaint in relevant part or by

t he docunents.

First of all, the prior loans totaled $60 m i on.
They weren't a smaller anmount. |In fact, they were a |arger
anmount. It was a $25 mllion loan, $35 mllion | oan, and

then they were extended as a $60 mllion | oan. Dechert was
brought into the picture on the third loan in 2008. And
the term | oan agreenent nmakes it very clear that Dechert is
going to be the firm giving the opinion but says nothing
about Dechert being independent of Dreier. Nothing at al
about that. And that is the inportant part of this case.

And let ne explain that to you. If you |look at --

THE COURT: Are we necessarily constrained to only
consider the ternms of the witten retainer? O can there
be in this case a claimof statenents or representations
made that are outside the corners, the four corners?

MR. MLLER: Yes. And there's only one statenent
or representation outside of the agreenment which is
al | eged.

One, | would like to draw the court's attention to
paragraph 26 of the conpl aint because that is the only

pl ace where plaintiff alleges any statenent to Dechert.

WLK




© 00 N oo o b~ W N P

N RN N NN NN R B P R R R R R R R
o o1 A WON P O O 0O N O O M O N O

Pr oceedi ngs
And | would like to read that to you, your Honor. It says,
"I'n or about June, 2008, counsel for Fortress specifically
i nformed Dechert through Whod --" who was a partner --
"that Fortress required an opinion of counsel who, unlike
Dreier, was not a principal in the transaction.” Not a
principal. Dreier was a principal because he was the
guarantor of the loan as well as counsel for Solow. But he
was a guarantor.

Dechert's role in the transaction was nenorialized
in a 2008 | oan agreenent which required as a condition
precedent of the funding that Fortress receive an opinion
of Dechert, quote, independent counsel to Solow Realty and
t he guarantors.

THE COURT: But there is the reference of
i ndependent counsel .

MR. MLLER: R ght. "Independent counsel,"
meani ng not a party to the transaction.

THE COURT: Well, we're talking here -- |'m not
saying that ultimately that won't be the finding, but we're
tal ki ng here about, this is not summary judgnent, this is a
notion to dismss; correct?

MR. MLLER: And I'mreading fromthe paragraph of
the conplaint. What I'mtelling the court is the
allegation in the conplaint is that the | anguage of the

term | oan agreenent, "independent counsel" neant not a

WLK
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principal in the transaction. That is what the term neant.

THE COURT: Let ne nake sure we all understand the
playing field here.

On a 3211 notion, the court considers the pleading
itself, obviously very inportant, the docunents, and any
clains made by plaintiff's counsel that are in furtherance
of the claim that are consistent with the claim

MR. MLLER: That are well -pl ed.

THE COURT: They don't have to be pled. |If you
| ook at the cases on 3211 -- ny purpose on a 3211 notion is
to find out is there a recogni zable and perhaps potentially
meritorious cause of action. It's not as technical as the
old denmurrer notions.

So when the plaintiff comes forward and says, "W
intended this to be independent counsel," the very fact
that there is a reference to i ndependent counsel in the
docunent is sufficient to sustain, if necessary an anmended
conplaint, but to sustain their claimthat they intended
the Dechert firmto be independent of Marc Dreier.

MR. MLLER: No. They plead they intended Dechert
to be independent of the transaction, which it was, i.e.
not a participant.

THE COURT: | think plaintiff is saying they want
it independent of Marc Dreier. Trust me. At this stage of

t he proceedi ng, not necessarily summary judgnent, but at

WLK
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this stage of the proceeding, that's still going to be part
of the case. It is. It is.

MR. M LLER: Your Honor, that's contrary to the
docunents. It's contrary to the --

THE COURT: What is there in the docunents that
makes it inconsistent?

MR. M LLER: The docunent says that Dechert has
been retained as special corporate counsel to the | oan
parties, which nmeans both Solow and Dreier. There is
not hi ng that says that Dechert cannot deal wth one client
or the other client.

THE COURT: Well, they obviously have to deal wth
the clients. You can't have an attorney-client
relationship wthout dealing wwth the client.

MR. MLLER: According to the allegation now, they
were only allowed to deal with one client but not the
ot her.

But let ne continue, your Honor, if | may.

That statenment was not part of the opinion letter.
And it's not material. And that is an inportant point
here. This was --

THE COURT: Can't | consider the retention letter
as well?

MR. MLLER: This is the retention letter, your

Honor. But the retention letter was an opinion letter.

WLK
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THE COURT: Just because it's not part of the
opinion letter doesn't nean it's not rel evant or
adm ssi bl e.

MR. MLLER. Well, it's not a material part. And
there's nothing to show there was reliance upon that.

What the opinion letter does is --

THE COURT: This sounds nore |like a summary
judgnment notion than a 3211 notion. | think it's a bit
premature here. You are naki ng good argunents, but on
3211, you're really -- it's like you're at the bottomof a
wel | and you're shouting up at nme, "Dismss the conpl aint
pl ease,” and | say, "Wat did you say?" because we don't
favor 3211 notions that nmuch. Sonethi ng has got to bounce
off the face of the conplaint that says, "This is just a
waste of tinme."

MR. MLLER: Well, it does, your Honor. It does.

In that paragraph, they tell you that the word
"i ndependent"” neans not a participant in the transaction.
And Dechert was not a participant. And it was independent.
And Fortress accepted --

THE COURT: Putting aside -- | don't think that
this conpl aint hinges on whether or not this was
i ndependent counsel. It hinges on what Fortress says was
the total falsity of the opinion letter, that there wasn't

even a retention by Solow of Dechert in this case.

WLK
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MR. MLLER: Well, there was a retention letter,
your Honor, that was signed by Sol ow, forged by M. Dreier,
and the opinion letter says that Dechert has assuned the
accuracy of signatures and has not done an investigation,
and so there was --

THE COURT: Wiich for me raises a very troubl esone
point in terns of Fortress doing their own due diligence.

If as | think it's your argunent that it was up to themto
determ ne the accuracy and the bona fides of the various
signatures on the docunents, then one would think that in
doing their due diligence, they would have di scovered that
Shel don Sol ow never signed the docunents.

MR. MLLER: Wll, they loaned $60 mllion w thout
even discussing it with the borrower. And now they cone to
counsel who gave thema very limted opinion on the second
$50 mllion |oan.

THE COURT: Wen was this loan nade? 1In '08 or

' 077

MR. KASOW TZ: 2008, your Honor.

THE COURT: Wasn't the market coll apsing by then?

MR. KASOWNTZ: Well, at sone point it was, your
Honor .

MR. MLLER: At sone point. | don't know whet her
it was -- this was June, 2008.

THE COURT: WMaybe it was kind of early sonehow, or

WLK
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when did Lehman go under?

MR. KASOW TZ: Septenber, 2009, your Honor.

MR. MLLER: A year |ater.

THE COURT: kay. W were still feeling good
about oursel ves.

MR. MLLER: Your Honor, may | at |east address
the fraud cause of action?

THE COURT: Sure.

MR. MLLER: The fraud cause of action, even under
what your Honor has said, can't stand. There is no
all egation of scienter. There is no allegation that
Dechert intentionally did this. 1It's conceded that this
was a fraud by Dreier which took in everybody. There would
be no reasonable reliance either here that --

THE COURT: The whol e purpose of an opinion letter
istorely onit.

MR. MLLER: O course. But as to the opinions,
your Honor. The opinions are accurate. It's not any rea
di spute that the opinions in the opinion letter are
accurate given the limtations that Dechert was not
vouchi ng for the accuracy of signatures.

THE COURT: If that's the case -- and |' m not
saying it isn't, but if that's the case, then what's an
opinion letter worth?

MR. MLLER: Well, the opinion letter was accurate

WLK
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as to the opinions. There's no question that the opinions
were accurate.

If you |l ook at the Dewey Ball antine case, which is

the Court of Appeals case, renenber that case, Dewey

Bal | anti ne gave an opinion simlar to this, a closing
opinion as to the effectiveness of the docunents. One of

t he docunments had a $90 million I think error in it. It
was supposed to be a $92 million docunent, and it was a
$92, 000 docunent. And Dewey Ball antine's opinion said that
it was an -- it was an effective transaction, the docunents
were effective.

The | ender sued saying that Dewey Ball anti ne was
negligent, and the court threw out the case because Dewey
Bal | anti ne had not vouched for the dollar anmount of the
docunent .

Qpinion letters are read exactly that way.

THE COURT: But this is nore, nmuch nore than that.
The whol e basis of the opinion letter was that Dechert
represented Solow. Forget the fact that -- it's quite
possi bl e, for exanple, that Shel don Sol ow woul d have
authorized Dreier to sign his name to the retention.

That's quite possible. So we don't have to focus in on the
signature. But there has to have been a legitimte
retention by Sol ow. That never happened. That underm nes

the entire docunent. | think Dechert has got a big problem

WLK
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here.

MR. MLLER: Your Honor, there is no basis for a
fraud claim There is no basis for a fiduciary duty claim
The only possible claimhere --

THE COURT: Well, why do you say there is no
basis? It's one thing to say that they haven't pled
anyt hi ng.

MR. MLLER: That's what |'m saying. They have
not pled fraud. They have not pled any scienter or
reckl essness. The only recklessness pled is totally --

THE COURT: Let's see what they actually do plead
and as stated in the affidavit.

They recite all the false statenents before they
get to their various causes of action.

What's the matter with paragraph 61 and 627

MR. MLLER: There is no scienter pled.

THE COURT: "Wth reckless indifference and, two,
and disregard for the truth, it falsely stated to Fortress
t hat Dechert was |egal counsel to and represented Sol ow
Realty."

MR. MLLER: But scienter requires an intent to
defraud. It requires sone intent. There is no statenent
here that there was any intent by Dechert. Dechert was
hauled into this thing innocently and was taken the way

everybody el se was. And reckl essness was just the sane

WLK
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statenment that Dechert did not represent Solow. That's not
reckless. That is the sane statenent they are alleging as
negligence and a negligent msrepresentation. It's not a
ground for a fraud claim There should be no fraud claim
here, your Honor.

THE COURT: You may prevail at trial. You m ght
prevail at trial. But | just don't think I'mon solid
ground if | were to say that an attorney can represent --
that the firmrepresents a client when, in fact, it doesn't
represent the client, and that | can just dismss the
conplaint or dismss that cause of action stating that it
couldn't possibly be a fraudul ent m srepresentation.

The firm Dechert could have had a basis upon which
it made the representation that it represented Solow. And
what you are telling ne is that because they dealt with --
the question is is it reasonable for Dechert to make that
representation having never nmet Solow in this transaction.

MR. MLLER: In this circunstance it's --

THE COURT: By the way, did Dechert ever represent
Sol ow bef ore?

MR. MLLER: Not at all with respect to this
transacti on.

THE COURT: So they had no rel ati onship?

MR. MLLER: No relationship during this period of
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But, your Honor, first of all, the representation
isn't that they represented Solow. It's that they were
retained by Solow Realty as the borrower and Dreier as the
guar ant or .
THE COURT: But if there had been a prior

representation, if they had a relationship, that mght be a

factor.
MR. MLLER: But that wasn't what was requested.
THE COURT: | understand. I'mnot trying to
change the rules in mdstream | just want to get an

under st andi ng of the whol e picture.

MR. MLLER: Getting back to the fraud claim your
Honor, there's no scienter alleged, and to charge this |aw
firmwth fraud based upon an opinion letter that is
accurate except for one piece of it which is not part of
the opinion letter, it's an introductory and | think non
material statenent that they were retained by the borrower.

THE COURT: Do you have any authority for the
proposition? | would |ike a Court of Appeals decision or
Appel l ate Division, First Departnent, that when an attorney
says they represent a client, that that's not a nmateri al
representation

MR. MLLER: W have cited your Honor the Tri bar
opinion, and in one of the treatises, yes, that's the way

the opinion letters are done. |If you | ook at the papers,

WLK
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you wll see that. They are basically negotiated between
the | ender's counsel --

THE COURT: | agree wth everything you' re saying
and everything you're going to say except that what you're
doing is, you' re reducing an opinion letter to a worthl ess
docunent .

MR. MLLER: It's not worthless at all, your
Honor. The opinions were accurate. The opinions were
accurate based upon the Iimtation obviously that Dechert
was not investigating whether or not the signatures were
genuine. But that's the way these are done.

THE COURT: Putting aside the signatures, what you
are essentially telling me is that it's alnost |like Alice
i n Wonder | and.

MR. MLLER: No, it's not, your Honor. May | be
heard on that? 1It's not. What Fortress is looking for is
an opinion that the docunents create a --

THE COURT: The entire transaction, as |
understand it, the entire transaction was a fraud.

MR. MLLER: R ght. But Dechert wasn't the
i nvestigator to determne that. Dechert is hired to give a
very limted opinion that certain docunents were valid and
enforceable with the limtation that Dechert had not
reviewed the signatures and that type of thing. To say

that Dechert represented -- may | finish?

WLK
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THE COURT: Just because -- and I'mtrying to
focus in on what | think is going to be the basis of ny
deci sion. Just because Dechert didn't go and verify the
signatures doesn't nmean that the transaction itself can be
a total fraud. |If the opinion letter is supposed to nean
anything, there nust be sonme validity to the transaction,
that yes, this is a transaction between ny client and the
| ender .

MR. M LLER: Dechert was not hired to give that
type of an opinion. It was hired to give a |legal opinion
as to the validity and enforceability of specified
docunents. Those docunents were valid and enforceable.

THE COURT: But they weren't enforceable.

MR. MLLER: Except in the limtation in the
Dechert letter.

THE COURT: Forget the signature. They weren't
enf orceabl e because they were total frauds.

MR. MLLER: Yes, your Honor, but the opinion
di sclainmed that point and with that disclainer, which is
common in these opinions --

THE COURT: Look. |1'mgoing to repeat nyself and
|"mgoing to cut you really short, and | apol ogi ze for
doing it, but we have a big cal endar today.

This notion is premature. This is really a

summary judgnent notion. After we have discovery, we'll

WLK
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know what we're tal king about here. You are raising
interesting issues, but I'mnot going to dismss any part
of this conplaint. N ce argunent. Thank you.

(At this tinme the proceedi ngs were concl uded.)
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