[FTLED._NEW YORK COUNTY CLERK 057 247 2010 | NDEX NO. - 450879/ 2009

NYSCEF DOC. NO. 88 RECEI VED NYSCEF: 05/24/2010




the Claims Bar Date; Establish Procedures for Resolution of Disputed Claims; Set Reserves for
Unliquidated and Contingent Claims; Establish Procedures for First Interim Distribution to
Investors; and Secure Related Relief (the “Motion”), and in support thereof, respectfully

represents as follows:!

SUMMARY OF THE RELIEF REQUESTED

By this Motion, the Receiver seeks authority to make a first interim cash
distribution of more than $200,000,000 to injured investors of the Funds.

Since his appointment by this Honorable Court in June 2009, the Receiver has
worked diligently to marshal the assets of the Ariel & Gabriel Receivership Entities, and to
monetize them in an efficient and value-preserving manner.” As discussed in his prior reports to
the Court and to investors, however, the Funds’ investments are extraordinarily complex; in most
instances have limited, or solely longer-term liquidity prospects; and in most instances, also are
closely tied to larger co-investment positions held jointly with other investors through special

purpose vehicles.

! Shortly following his appointment by this Honorable Court, consistent with the provisions of the Order appointing
him and on the advice of his U.S. and Cayman Islands legal counsel, the Receiver sought and obtained recognition

Cayman Islands insolvency professional, to act as Joint Voluntary Liquidator for Ariel Fund along with him,
pursuant to the laws of the Cayman Islands. This appointment of Mr. Varga, as well as the protocol agreed to by the
Receiver and Mr. Varga — pursuant to which the vesting of full control over Ariel Fund in this Court was affirmed —
also were recognized by the former independent directors of Ariel Fund in advance of their resignation.

In light of the appointment of Geoffrey Varga as Joint Voluntary Liquidator for Ariel Fund, this Motion, as it relates
to Ariel Fund, is brought by the Receiver in his capacity as such, and also jointly by the Receiver and Mr., Varga,
together, as Joint Voluntary Liquidators of Ariel Fund.

% The Receiver’s investigation and analysis to date has not revealed any material assets or creditors of either Gabriel
Alternative or Gabriel Assets. Through the Procedures and Plan (as defined herein), additional efforts will be made
to identify any potential creditors or investors of either Gabriel Alternative or Gabriel Assets, and to inform any such
parties that they must assert any claims they might possess by the date specified in the Procedures and Plan, or be
barred from asserting any such claims in the future.



Notwithstanding these impediments, through his efforts to date, the Receiver has
realized and now maintains more than $270,000,000 of cash or cash equivalents, net of what the
Receiver, in his business judgment, believes to be reasonable reserves for ongoing capital

requirements and expenses of the Funds (the “Presently Available Cash”). In addition to the

Presently Available Cash, the Receiver notes that the Funds’ remaining assets have an unaudited,

estimated value of approximately $1,000,000,000 (one billion dollars) (the “Funds’ Remaining

Assets”). This Motion affects only disposition of approximately 6% of the Gabriel Fund’s total
assets, and approximately 26% of the Ariel Fund’s total assets; with the full amount of the
Funds’ Remaining Assets continuing to be available for further distribution in the future.

Consistent with his duties to avoid any undue risk to the Funds’ assets, the
Receiver has maintained the Presently Available Cash in insured interest-bearing accounts, or in
liquid financial instruments backed by the full faith and credit of the U.S. Government. While
such investments ensure preservation of the cash proceeds of the Funds’ investments, their
average annual yield is less than 1%.

The process of efficiently monetizing all of the Funds’ Remaining Assets in such
a manner as to reasonably preserve value, and of resolving all claims against the F unds, is likely
to take another 18 months or more. During that time, the Receiver believes it is unnecessary, and
therefore at odds with one of his principal duties as Receiver (namely, to distribute proceeds of
the Funds to their investors as expeditiously as is reasonably possible), to retain the full amount
of Presently Available Cash until the last of the less liquid investments can be monetized, and
until the most contentious or contingent of existing or potential claims against the Funds’ assets

can be finally resolved.



As the Court is well aware from prior filings and proceedings in connection with
the above-captioned action commenced by the Attorney General of the State of New York (the
“NYAG Action™), the Funds’ investors have suffered greatly — first, through substantial losses
resulting from the Madoff fraud and the Funds’ allegedly undisclosed investments with Madoff;
then, from substantial (and, in many instances, in the Receiver’s view, meritless) claims asserted
against the Funds. The Receiver believes it would further victimize the Funds’ injured investors
to retain material portions of their remaining investment value, in the form of cash or cash-
equivalent, extremely low yield accounts, outside of the investors® control, until final resolution
of all issues pertaining to the Receivership.

The making of interim distributions to equity holders in receiverships or
liquidations of this size and complexity is an extraordinary step. In the instant matter, an interim
distribution is warranted, and should be approved, for two principal reasons: first, creditors will
be paid in full, or adequately protected by many millions of dollars of cash that will be reserved
from the Presently Available Cash, as well as by approximately $1,000,000,000 (one billion
dollars) estimated unaudited value of assets remaining to be liquidated; and second, equity
dictates that the Funds’ investors, who have suffered great losses as a result of one of the most
egregious frauds in our history (i.e., the Madoff fraud), compounded by the fraud alleged to have
been perpetrated on them by Mr. Merkin, should regain access to their funds now, to redeploy
them as they see fit, rather than having the full remaining amount of their assets continue in the
hands of the Receiver until the last asset is sold, and the final claim against the Funds is fully
resolved at such indeterminate future date as those milestones may occur.

The Receiver has worked aggressively and diligently, and has directed his

retained professionals to work with equal diligence, to proactively analyze and evaluate all



alleged creditor claims; and, where possible, to fully quantify them at the earliest stages. Where
he has determined such claims to be properly stated and allowable, he has promptly paid them.
Where he has disagreed with the allowability or propriety of such claims — as, for example, with
the claims pending against the Funds at the time of his appointment by certain purported investor
class representatives (all of which claims have been voluntarily withdrawn by the plaintiffs, at
the Receiver’s demand), and by Irving H. Picard, as Trustee for Bernard L. Madoff Investment
Securities (where 90% of the dollar amount of the claims have been voluntarily withdrawn in
response to the Receiver’s motion to dismiss) — the Receiver has sought and, in certain instances,
continues to seek, prompt and full dismissal of such claims.

With regard to as yet unasserted, contingent claims against the F unds, the
Receiver has undertaken a comprehensive review of the Funds’ contractual obligations and
business dealings, as they existed at the time of his appointment, in an effort to identify all
potential claimants. Additionally, certain claimants have provided the Receiver with notice of
the existence, and their affirmative assertion, of contingent, unliquidated claims. However,
notwithstanding his diligent efforts in these regards, the Receiver cannot attest with absolute
certainty that he has identified all parties who might assert claims as creditors against the assets
of the Funds.

The relief sought herein provides a specific plan for: (i) identifying all creditors
of and/or investors in the Funds or the other Ariel & Gabriel Receivership Entities (collectively,
the “Claimants™) who assert a right to receive payment or distribution (“Claims™) from the Funds
or the other Ariel & Gabriel Receivership Entities; (ii) quantifying all Claims to the fullest extent
reasonably possible at this stage; (iii) setting aside appropriate reserves from the Presently

Available Cash for Claims that are not yet quantified or are disputed; and (iv) distributing the full



remaining amount of Presently Available Cash to the Funds’ injured investors, as a first interim

distribution (the “First Interim Distribution to Investors™).?

For the reasons discussed in detail below, the Receiver respectfully submits that
this Court has the authority to grant all relief requested herein, and that so doing represents the
most fair and equitable treatment of all parties interested in the Funds with regard to disposition
of the Presently Available Cash. The Receiver notes that this Motion, and the Procedures and
Plan it seeks to implement, deal solely with identification of Claimants; quantification of Claims,
to the extent feasible at this time; setting of reserves; and disposition of the Presently Available
Cash. The Procedures and Plan will not prejudice the rights of any party with regard to the
Funds’ Remaining Assets, so long as such party complies with the requirements of the
Procedures and Plan. The Receiver respectfully submits that all potential Claimants’ legitimate
interests in those assets are protected by the Procedures and Plan to the fullest extent appropriate,
pending final resolution of any Claims they may timely assert.

To ensure full and adequate notice to all parties in interest, and to afford them an
opportunity to be heard on all relevant issues, at the initial hearing on this Motion, to be held on

June 16, 2010, or as soon thereafter as the Court may grant a hearing (the “Distribution Motion

Procedures Hearing™), the Receiver will seek only entry of an Order (the “Distribution Motion

Procedures Order™), substantially in the form attached as Exhibit A to the Affirmation of Bart M.

* The Receiver notes that no amount will be distributed to J, Ezra Merkin pursuant to the Procedures and Plan.
While reserves will be set for Mr. Merkin from Presently Available Cash in the amounts that otherwise would be
distributable to him in respect of his investment interests reflected on the Funds’ books and records, such amounts
will not be released to him unless this Court should enter an Order directing such distribution, and such Order
should become a final, non-appealable Order. At present, the Receiver expects he would vigorously oppose efforts
by any party to secure entry of any such Order.

As discussed in greater detail below, the Receiver does not propose to reserve any amount in respect of contractual
or other indemnity claims that may exist in favor of Mr. Merkin, his company Gabriel Capital Corporation, or any
employees or affiliates thereof.



Schwartz, dated May 24, 2010 (the “Schwartz A ffirmation” or “Schwartz Aff.”), which is being

submitted simultaneously herewith, approving: (a) the setting of a date, to occur at least 40 days
after the Court enters the Distribution Motion Procedures Order, by which all Claims against the
Ariel & Gabriel Receivership Entities must be submitted to the Receiver, or forever be barred
(the “Bar Date™); (b) procedures for service of notice of the Bar Date; (c) procedures for service
of the Procedures and Plan for First Interim Distribution to Investors (the “Procedures and
Plan™);* (d) the setting of a deadline for filing and serving objections to the Procedures and Plan;
and (e) procedures for resolution of disputed Claims, objections to proposed reserves, and
objections to the Procedures and Plan. Thereafter, at a hearing on approval of the Procedures
and Plan, to be held not less than forty-five (45) days after the Bar Date, and on full notice to all
parties in interest, the Receiver will request entry of an Order Approving Procedures and Plan for
First Interim Distribution to Investors.

At an appropriate future date, following making of the First Interim Distribution
to Investors (and likely one or more subsequent interim distributions as well), the Receiver will
submit to the Court a comprehensive plan, which will provide for proposed final treatment of all
properly filed Claims against, and interests in, the Ariel & Gabriel Receivership Entities, and

will seek approval for final distribution of all Receivership proceeds.’

‘A copy of the Proposed Procedures and Plan for First Interim Distribution to Investors is annexed as Exhibit J to
the Schwartz Affirmation.

° The Receiver notes that his analysis of investors’ relative rights is ongoing, including, among other things, with
regard to any potential claims to claw back redemption payments made to certain existing and former investors prior
to commencement of the Receivership. Consequently, the Receiver reserves his rights to seek in the future to offset
payments made to any investor that is a “net winner” (i.e., an investor who has received, or will have received by
virtue of any distribution, aggregate prior redemption payments and distributions through the Receivership that (a)
are greater than the investor’s total principal investment, or (b) would otherwise leave the investor better situated
than any other investor in the relevant F und).



FACTUAL BACKGROUND
On or about April 6, 2009, the New York State Attorney General (the “Attorney

General”) commenced the NYAG Action against J. Ezra Merkin (“Mr. Merkin”) and Gabriel

Capital Corp. (“GCC”), naming the Ariel & Gabriel Receivership Entities as relief defendants.
In his complaint, the Attorney General alleges that “Merkin betrayed hundreds of investors ...
who entrusted him with their savings ...[and] held himself out to investors as an investing guru,
collecting more than $470,000,000 in management and incentive fees from his Ascot, Gabriel
and Ariel funds.” (NYAG Action Complaint at  1).

At the end of the third quarter of 2008, the Ariel Fund reported approximately
$1,300,000,000 under management from 78 investors, and the Gabriel Fund reported
approximately $1,400,000,000 under management from approximately 200 investors. The
Attorney General alleges Mr. Merkin falsely represented to the Funds’ investors that he actively
managed investors’ capital when, in fact, he turned over a substantial portion of the Funds’
monies to be invested in the largest Ponzi scheme in history, and turned the majority of the
Funds’ remaining assets over to be fully managed by Cerberus Capital Management L.P.
(“Cerberus”). The Attorney General further alleges that Mr. Merkin engaged in a persistent
fraud on substantially all of the Funds’ investors by concealing the true nature of the Funds’
involvement with Madoff, which was not disclosed, and violated provisions in the Funds’

offering materials. Id. at  87.

I. The Scope of the Receivership Order

Shortly after the NYAG Action was commenced, the Court appointed the
Receiver pursuant to the Stipulation and Order Appointing Receiver entered by the Court on
June 10, 2009 (the “Receivership Order”™), which sets forth the scope of the Receiver’s duties and

responsibilities. In general, the Receivership Order vests the Receiver with all powers, authority,
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rights and privileges previously possessed by the officers, directors, managers, managing
partners and general partners of the Funds under applicable state, federal and foreign law, and by
the governing charters, by-laws, articles and/or agreements relating thereto, in addition to all
powers afforded to receivers or liquidating trustees under applicable law. See Receivership
Order §§ LA-C. The Receivership Order further authorizes the Receiver to investigate,
prosecute, defend, intervene in and otherwise participate in, compromise and/or adjust actions in
any state, federal or foreign court or proceeding of any kind to recover and/or conserve, infer
alia, the Funds’ assets. Id. at §§ VIIL.A-B.

More specifically, the Receivership Order empowers the Receiver, among other
things, to:

® usereasonable efforts to determine the nature, location and value of all

property interests of the Funds, and to take possession of such property (the
“Receivership Property”);

® manage, control, operate, wind-down and maintain the F unds’ estates, and
hold in his possession, custody and control all Receivership Property, pending
further Order of the Court;

* use Receivership Property for the benefit of the Funds’ estates, making
payments and disbursements and incurring expenses as may be necessary or
advisable in the ordinary course of business in discharging his duties as
Receiver;

* take such action as the Receiver determines necessary for the preservation of
the Receivership Property;

® pursue, resist and defend all suits, actions, claims and demands which may
now be pending or which may be brought by or asserted against the Funds;

* take such other action as is consistent with the Receivership Order, the
organizational documents of each of the Funds, or as may be approved by the
Court; and



e engage and employ persons in his discretion to assist in carrying out his duties
and responsibilities under the Receivership Order.

Receivership Order § XLE.

Finally, with respect to distributions to the Funds’ investors, the Receivership
Order provides:

The Receiver shall not, without the prior approval of this Court, on

notice: (i) make any distributions to the shareholders or limited

partners of the Receivership Defendants, including any such

distributions to J. Ezra Merkin in such capacity, or (ii) make any
payments of any sort to or for the account of J. Ezra Merkin.

I § X1.G.

II. The Receiver’s Investigation and Analysis

Immediately upon his appointment, the Receiver undertook to obtain full control
over the Ariel & Gabriel Receivership Entities and their assets, including through securing the
resignation of Mr. Merkin from all positions of authority with regard to the entities, directing all
necessary actions in respect of U.S. and Cayman Islands law to formalize the Receiver’s
authority, and taking full control over all accounts and investments held by the Funds. In aid of
these and multiple other immediate efforts, the Receiver engaged Guidepost Partners LLC and
Reed Smith LLP to assist him in implementing the mandates of the Receivership Order,
including, withbut limitation, analyzing the overall affairs of the Funds, investigating the Funds’
business operations and investments, and addressing the myriad legal challenges to preservation

and maximization of value distributable to the Funds’ investors.

¢ As further detailed in Receivership Order § I.B, the Receivership Order authorizes the Receiver “to solicit persons
and entities...including, without limitation, Guidepost [Partners] and such outside legal counsel, accounting and
financial professionals as he deems appropriate, to assist him in carrying out the duties and responsibilities described
in the [Receivership] Order.”
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Despite the general practice in proceedings of this sort of immediately engaging
outside financial advisors (historically at a six figure monthly fee for a minimum term of 18
months), the Receiver elected to use the services of his firm, Guidepost Partners, at simple,
reduced hourly rates (which were further limited by a fee cap for the first three months of the
Receivership) for the majority of necessary financial analysis; to continue to utilize the Funds’
existing back office staff, under the Receiver’s supervision, for all administrative matters; and to
utilize Reed Smith, billing at reduced hourly rates, to address substantially all legal issues.

The Receiver and his team promptly initiated reviews of the investment portfolios
managed by the Funds’ three investment managers: Cerberus, Cohanzick Management LLC and
the Funds’ individual in-house investment manager. The Receiver communicated his overall
strategy of responsible, value preserving and maximizing liquidation of all the Funds’ holdings
to each of these parties.

The Receiver also promptly took steps to ensure that K-1s were issued to all
limited partners of Gabriel Fund, and to ensure that the 2008 audits of both Funds would be
commenced and completed by an independent audit firm, as expeditiously as possible, in the
circumstances. The audit process has been complex and time-consuming, and is ongoing.

Within 30 days following his appointment, the Receiver also solicited investors of
both Funds to determine their interest and qualifications to serve on a Joint Investor Advisory
Committee, as contemplated in Article XII of the Receivership Order (the “Committee”). The
Committee was formed promptly, and, following execution of agreements by each member that
include strong confidentiality provisions, it has assisted the Receiver in his analysis of specific

situations and overall strategy, meeting at regular intervals, in addition to special meetings as
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deemed appropriate by the Committee and the Receiver, throughout the first nine months of the
Receivership.

II1. The Funds’ Assets

As set forth in the Schwartz Affirmation, the estimated asset value as of March

31, 2010 (the “Calculation Date”) of Gabriel Fund is $602,692,016, and the estimated asset value

of Ariel Fund is $652,720,432. Schwartz Aff, at 91 1.7 As noted, the majority of each of the
Funds’ assets is comprised of relatively illiquid investment positions, such as private equity
holdings and single lender loans, many of which are minority positions held alongside remaining
majority positions managed by Cerberus. Jd. at 1 12. The Receiver’s objective is to liquidate
these illiquid investments in an orderly and responsible manner, so as to generate cash without
unduly sacrificing investment value.

The Receiver has liquidated certain of the Funds’ more liquid investment
positions, and currently has a pool of Presently Available Cash with which to make distributions
to investors, subject to prudent reserves for ongoing investment commitments and operating
expenses, of the Funds; as well as payments to, or reserves for, Claimants. As of the Calculation
Date, the Presently Available Cash of Gabriel Fund totals approximately $84,650,000; and of

Ariel Fund totals approximately $186,650,000. Id. at12.8

7 The value of the Funds’ illiquid positions is estimated as a result of a regular position-by-position valuation
process conducted by Cerberus, which is reviewed in the normal course of audit work performed by Cerberus’
external auditors, and then reviewed by a qualified third-party price validation service. The third-party price
validation service review is conducted twice annually. At each month-end, in the interim months, price estimates
are reviewed by Cerberus and appropriately adjusted. The prices are then provided to the Funds, which may or may
not agree with the valuations provided. No disagreements have occurred since commencement of the Receivership.

¥ As noted, Presently Available Cash includes cash or highly-liquid cash equivalents not used as security or

collateral, and is net of what the Receiver believes to be reasonable reserves for ongoing capital requirements and
expenses of the Funds.
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1V. Asserted and Known Potential Damages and Indemnity Claims Against the Fund

Claims for damages against the Gabriel Fund are presently pending in four

lawsuits. Claims for damages against the Ariel Fund also are asserted in one of those lawsuits.
Additionally, both Funds are subject to potential or asserted contingent, unliquidated indemnity
claims based upon contracts or statutes. These claims and potential claims include:

A. The Madoff Trustee Action

On December 11, 2008, the United States Securities and Exchange Commission
(the “SEC”) filed a complaint in the United States District Court for the Southern District of New
York against Bernard Madoff and Bernard L. Madoff Investment Securities LLC (“BLMIS™) in
an action styled SEC v. Bernard L. Madojf Investment Securities LLC, et al., No. 08 CV 10791.
On December 15, 2008, the SEC consented to a combination of its own action with an
application of the Securities Investor Protection Corporation (“SIPC”) to liquidate the assets of
BLMIS according to the Securities Investor Protection Act (“SIPA™). On that same day, the
District Court granted the SIPC application and entered an order pursuant to SIPA, which,
among other things, appointed Irving H. Picard, as trustee for the liquidation BLMIS (the

“Madoff Trustee™).

On May 8, 2009, the Madoff Trustee commenced an adversary proceeding in the
United States Bankruptcy Court for the Southern District of New York against both of the Funds,
as well as the Ascot Fund, Mr. Merkin and GCC, seeking, among other things, to avoid certain
payments the Madoff Trustee alleges the Funds received as fraudulent conveyances (the “Madoff
Trustee Action™). On the Funds’ motion to dismiss the entirety of the claims against them, the
Madoff Trustee voluntarily withdrew $279,000,000 of his claim — leaving a total claim against

the Funds of $33,600,000 ($17,400,000 against the Gabriel Fund and $16,200,000 against the

-13-



Ariel Fund). The Receiver’s motion to dismiss the Madoff Trustee Action has been fully briefed
and argued, and is currently pending before United States Bankruptcy Judge Burton R. Lifland.

B. The Mervyn’s Action

On July 29, 2008, Mervyn’s LLC, along with Mervyn’s Holdings LLC and
Mervyn’s Brands LLC, commenced j ointly administered bankruptcy cases in the United States
Bankruptcy Court for the District of Delaware (Case No. 08-11586 (KG)). On December 22,
2008, Mervyn’s LLC, acting through its Official Committee of Unsecured Creditors
(“Mervyn’s™) commenced an avoidance action (Adv. Pro. No. 08-51402 (KG)), consisting of a
joint and several liability claim for $400,000,000 against many defendants, including Gabriel
Fund, in the United States Bankruptcy Court for the District of Delaware. This action was later
amended to include, among other things, a joint and several liability claim for $1,000,000,000
against substantially the same defendants, including Gabriel Fund (as amended, the “Mervyn’s
Action”).

The Mervyn’s Action alleges that the defendants utilized a transaction similar to a
leveraged buyout to acquire Mervyn’s and strip it of its valuable assets. The Mervyn’s Action
further alleges that, after pledging Mervyn’s valuable real estate assets as collateral to finance the
transaction, the defendants transferred these assets — owned store locations and below-market
leases — to third party entities that were indirectly owned by the defendants. Through these third
party entities, it is alleged that the defendants proceeded to lease the real estate assets back to
Mervyn’s at substantially increased rates, thus forcing Mervyn’s to finance the outstanding loan
payments while stripping Mervyn’s of any residual value inherent in the assets. The plaintiff
seeks to avoid all of these transfers under Sections 544(b), 548, and 550 of the United States

Bankruptcy Code.
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Gabriel Fund’s limited — at best — involvement in the transaction at issue in the
Mervyn’s Action is alleged to consist of an investment in a limited liability company (which was
the actual investor in the transaction) in the amount of $6,416,530. Documents governing the
relationships between the members of that limited liability company make clear that Gabriel
Fund had substantially no authority to manage or control any aspect of the transaction nor was it
in common ownership or control with any other party in that transaction; and Gabriel Fund’s
total profit from the transaction was $10,401,158. See Schwartz Aff., Exhibit G. Moreover, the
Receiver believes there are multiple strong defenses against the claims asserted in the Mervyn’s
Action, and the Receiver’s legal counsel has been in contact with the plaintiffs® counsel
concerning these matters.

C. The Investor Actions

Gabriel Fund has been named as a defendant in two separate actions commenced
by two investors in Gabriel Fund, both of which are pending in the United States District Court
for the Southern District of New York: namely, Morris Fuchs Holdings, LLC v. Gabriel Capital,
L.P, etal.,No. 09-6483 (DAB) (the “Fuchs Action™); and Croscill, Inc., v. Gabriel Capital,
L.P, etal., No. 09-6031 (DAB) (the “Croscill Action,” and together with the Madoff Trustee
Action, Mervyn’s Action and Fuchs Action, the “Actions”). The plaintiff in the Fuchs Action
asserts a joint and several liability claim against Gabriel Fund for losses allegedly totaling
$7,462,036. Similarly, the Croscill Action asserts a joint and several liability claim against
Gabriel Fund for losses allegedly sustained by the plaintiff totaling approximately $1,300,000.

The Fuchs Action and the Croscill Action — which assert the same causes of
action against the same defendants — both allege that the defendants, including Gabriel Fund,
facilitated Madoff’s scheme by investing approximately 30% of Gabriel Fund’s investmént

capital in BLMIS without adequate investigation, diligence and care. Notably, despite naming
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Gabriel Fund as a defendant, the first paragraph in the complaints filed in both the Fuchs Action
and Croscill Action concede that any of the alleged investment losses are “due to: (a) [Mr.
Merkin’s] abdication of his responsibilities and duties as General Partner and Manager of
Gabriel and its investment funds and (b) the failure of Gabriel’s auditor, BDO Seidman LLP to
adequately perform its audits and provide annual audit reports in conformance with generally
accepted auditing standards.”

Thus, the Receiver believes Gabriel Fund has multiple strong defenses to these
actions and is evaluating how best to assert those defenses. The deadline for Gabriel Fund to
respond to the complaints in the Fuchs Action and Croscill Action has been extended to late July,
2010, and the Receiver’s legal counsel has been in contact with plaintiffs’ counsel concerning
these matters.

D. Known Potential Indemnity Claims

The Funds are parties to indemnity agreements entered into before
commencement of the NYAG Action with the following parties: (1) BDO Seidman LLP and
BDO Tortuga (collectively, “BDO”), the Funds’ pre-Receivership auditors; (ii) GCC, the Funds’
pre-Receivership investment manager; (iii) Mr. Merkin; and (iv) Fortis Prime Fund Solutions

(Cayman) Limited, Ariel’s share registrar and transfer agent (“Fortis,” and together with BDO,

GCC, and Mr. Merkin, each such party holds “Known Potential Indemnity Claims”). Each of

the indemnity agreements with these respective service providers purports to hold one or both of

the Funds responsible for losses (including legal fees and expenses) sustained by the service
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provider in connection with any claims arising out of its performance of various services for the
Funds, subject generally to carve-outs for willful misconduct or gross negligence.’

For example, the Funds’ engagement letters with BDO state that the Funds agree
“to release and indemnify [BDO] and its personnel from any liability and costs relating to ...
services under the [engagement letters] attributable to any misrepresentations” by the control
parties of the Funds. Fortis also could potentially assert an indemnification claim against Ariel
Fund based on the Share Registration Agreement dated November 8, 2001, which provides in
relevant part that “[Ariel] Fund shall, out of the assets of the Fund, indemnify [Fortis] to the
fullest extent permitted by law against any and all actions, costs, claims, damages, demands or
expenses....suffered or incurred by [Fortis] in its capacity as Registrar of the Fund, except to the
extent that such actions, costs, claims, damages, demands or expenses result from gross
negligence or willful breach of duty on the part of [Fortis].” Finally, the Investment Advisory
Agreement with GCC states that the Funds “shall indemnify and hold harmless [GCC] ... from
and against any loss or expense suffered or sustained by [GCC]...provided that such loss or
expense resulted from a mistake of judgment on the part of [GCC], or from action or inaction
which [GCC]...reasonably believed to be in the best interest of the Funds.”

As of the date of filing of this Motion, all holders of the Known Potential
Indemnity Claims have been named as defendants in lawsuits brought by the Funds’ investors
(and in the case of Mr. Merkin and GCC, by the Attorney General and the Madoff Trustee as

well). Fortis already has asserted an unliquidated indemnity claim, as well as follow-on claims

® Ariel Fund also is party to a pre-existing indemnity agreement with Ariel Fund’s former independent directors.
However, to the Receiver’s knowledge, no claims have been asserted against those parties, nor have they asserted
any claims under their indemnity agreements. For these reasons, no reserves are proposed with regard to the former
independent directors, but they will be served with all documents that are served upon Claimants, including Proof of
Claim forms.
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in interim liquidated amounts, against Ariel Fund; and BDO has asserted unliquidated indemnity

claims against both Funds.

THE RECEIVER’S PROPOSED PROCEDURES AND PLAN

The Procedures and Plan summarized below, and submitted herewith, constitutes
a specific plan for identifying, setting appropriate reserves for, and otherwise ensuring fair and
equitable treatment of all non-investor Claimants with regard to the Funds’ assets; and
distributing the full remaining amount of Presently Available Cash to the Funds’ injured
investors, through a First Interim Distribution to Investors. The Receiver notes that the
Procedures and Plan deals solely with identification of Claimants and asserted Claim amounts,
and disposition of the Presently Available Cash.

1. The Classes of Claimants and Investors

The Procedures and Plan contemplates that a First Interim Distribution to
Investors will be made, and provides that reserves will be set for certain classes of Claimants that
the Receiver has been able to identify based upon asserted Claims, a review of the Funds’ books
and records, and other available information. These classes of Claimants include: (i) holders of
contingent Claims asserted in pending legal proceedings against which the Receiver is presently

defending, consisting of Claims arising out of the Actions described above (the “Known

Contingent Claims”); (ii) holders of contingent, unliquidated Claims that may be asserted against
the Funds, which presently consist of Claims for indemnity by the Funds’ counterparties to

various indemnity agreements, or Claims pursuant to statutory indemnity rights (as defined
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above, the Known Potential Indemnity Claimsw); (iii) Maples & Calder, an alleged creditor
whose claim is disputed by the Receiver (the “Maples Claim™); (iv) unknown creditors that were
not evident to the Receiver during his review of the books and records of the Ariel & Gabriel
Receivership Entities, and whose Claims will be asserted on or before the Bar Date (the

“Unknown Creditor Claims™'"); (v) investors that invested monies with the Funds, whose

interests are reflected on the Funds’ books and records (the “Known Investors™); and (vi)
unknown investor Claimants, comprised of persons or entities that invested monies with the
Funds but which have not been identified by the Receiver through a review of the Funds’ books

and records (the “Unknown Investors™ and such claims, together with the Unknown Creditor

Claims, Maples Claim, Known Potential Indemnity Claims and Known Contingent Claims, are

the “Claims Subject of Reserves”). The Procedures and Plan endeavors to treat each class of

Claimants in the fairest, most equitable manner possible based upon the principles and means

further described below.
1L Setting of Reserves

The Procedures and Plan provides that, in addition to the substantial Funds’
Remaining Assets (the availability of which, to satisfy any Claimant that duly and timely asserts
its Claim, is expressly unaffected by the Procedures and Plan), certain reserves shall be set aside
from the Presently Available Cash for potential distribution in respect of any of the Claims

Subject of Reserves that may in the future become allowed, liquidated claims against one or

11, notwithstanding the Receiver’s diligent review of the Ariel & Gabriel Receivership Entities’ books and
records, and his investigation, any party holding a potential indemnity Claim that is unknown as of the date hereof
should be discovered, such party’s Claims would be covered under “Unknown Creditor Claims,” as defined below.

' As noted above, the Receiver’s investigation to date has not revealed any claims against Gabriel Assets or
Gabriel Alternative.
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more of the Funds. Specifically, the Procedures and Plan contemplates that reserves shall be set
aside as follows:

A. Reserve for Operating Expenses of
the Ariel & Gabriel Receivership Entities

The Receiver has undertaken an analysis of ongoing investment obligations and
expenses historically incurred by the Ariel & Gabriel Receivership Entities, as well as projected
needs going forward, and has set a reserve, including reasonable projections for potential
reinvestment or cash call requirements of the Funds, in the amount of $15,350,000 for Ariel
Fund, and $11,350,000 for Gabriel Fund; for total reserves of $26,700,000 (the “Funds’
Operating Reserve™). As noted, the Funds’ Operating Reserve is not included in the calculation
of Presently Available Cash.

B. Reserves for the Known Contingent Claims

As previously noted, despite the Receiver’s best efforts to secure early dismissal
of all lawsuits against the Funds, the Funds remain defendants in the Actions. To ensure that
there are sufficient cash reserves to satisfy these Known Contingent Claims, to the extent they
become allowed, liquidated claims against one or more of the Funds, the Receiver shall set aside
from the Presently Available Cash and reserve the following sums:

(1) In respect of the Madoff Trustee Action, $19,400,000 from the Presently
Available Cash of Gabriel Fund, and $1 8,200,000 from the Presently
Available Cash of Ariel Fund will be reserved within each of the Funds’
respective receivership estates. The total claim asserted against Gabriel
Fund is $17,400,000, and the total claim asserted against Ariel Fund is
$16,200,000, so with regard to each of the Funds the reserved amount

exceeds the asserted claim by $2,000,000, affording a substantially
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outsized cushion against any possibility of fee or cost awards against
either of the Funds. Moreover, of course, the full amount of the Funds’
Remaining Assets also remains available to satisfy any liabilities that
could theoretically arise in respect of the Madoff Trustee Action;

(2) In respect of the Mervyn’s Action, $18,817,688 from the Presently
Available Cash of Gabriel Fund will be reserved within Gabriel F und’s
receivership estate. The total of investment and profit even theoretically
attributable to Gabriel Fund in respect of Mervyn’s is $16,817,688, so the
reserved amount exceeds the total of all amounts even arguably realized
by Gabriel Fund by $2,000,000, affording a substantially outsized cushion
against any possibility of damages in respect of the Mervyn’s Action.
Moreover, of course, the full amount of Gabriel Fund’s Remaining Assets
also remains available to satisfy any liabilities that could theoretically
arise in respect of the Mervyn’s Action;

(3) In respect of the Fuchs Action, $7,962,036 from the Presently Available
Cash of Gabriel Fund will be reserved within Gabriel Fund’s receivership
estate. The reserved amount exceeds the total losses alleged by the
investor plaintiff in the Fuchs Action by $500,000, affording a
substantially outsized cushion against any possibility of damages in
respect of the Fuchs Action. Moreover, the full amount of Gabriel Fund’s
Remaining Assets also remains available to satisfy any liabilities that

could theoretically arise in respect of the Fuchs Action; and
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(4) In respect of the Croscill Action, $1,800,000 from the Presently Available

Cash of Gabriel Fund will be reserved within Gabriel Fundfs receivership

estate. The reserved amount exceeds the total losses alleged by the

investor plaintiff in the Croscill Action by $500,000, affording a

substantially outsized cushion against any possibility of damages in

respect of the Croscill Action. Moreover, the full amount of Gabriel

Fund’s Remaining Assets also remains available to satisfy any liabilities

that could theoretically arise in respect of the Croscill Action.

Contingent Claims under the Procedures and Plan:

The following chart summarizes the Receiver’s proposed treatment of the Known

CLAIMANT | SUMMARY OF CLAIM STATUS PROPOSED
TREATMENT
Madoff Bankruptcy adversary Following filing of the Reserving $19,400,000 from
Trustee proceeding seeking, among | Receiver’s first motion | the Presently Available Cash
other things, to avoid to dismiss, the Madoff of Gabriel Fund and
redemption payments from | Trustee voluntarily $18,200,000 from the
BLMIS to the Funds. withdrew $279,000,000 Presently Available Cash of
(over 90%) of his claim; | Ariel Fund (in each instance,
Receiver’s motion to $2,000,000 more than the

dismiss the remaining
claim for $33,600,000 is
pending; oral arguments
were held on April 15,
2010, and supplemental
briefs have been
submitted at the
Bankruptcy Court’s
request.

claim asserted against that
fund); the Funds’ Remaining
Assets remain available to
satisfy any liabilities over the
reserve amounts.
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Mervyn’s

Bankruptcy adversary
proceeding against, among
others, Gabriel Fund,
asserting a joint and several
liability claim for
approximately
$1,000,000,000, where
Gabriel Fund’s total
investment in, and profit
from, Mervyn’s was
$16,817,688, and pursuant
to the terms of its
investment, Gabriel Fund
had no control over the
entity in which the
investment was made.

Receiver filed an answer
to the complaint in the
Mervyn’s Action on
May 10, 2010. The
Receiver’s counsel is
communicating with the
plaintiffs’ counsel.

Reserving $18,817,688 from
the Presently Available Cash
of Gabriel Fund ($2,000,000
more than the total amount
of Gabriel Fund’s investment
and profit on the
investment); Gabriel Fund’s
Remaining Assets remain
available to satisfy any
liability over the reserve
amount.

Fuchs

Action brought by investor
in Gabriel Fund against,
among others, Gabriel Fund
and Mr. Merkin for Mr,
Merkin’s alleged
misrepresentations
concerning Gabriel Fund’s
investments with Madoff,

Gabriel Fund’s response
date is in late July 2010.
The Receiver’s counsel
is communicating with
the plaintiff’s counsel.

Reserving $7,962,036 from
the Presently Available Cash
of Gabriel Fund ($500,000
more than the plaintiff’s
alleged losses); Gabriel
Fund’s Remaining Assets
remain available to satisfy
any liability over the reserve
amount.

Croscill

Action brought by investor
in Gabriel Fund against,
among others, Gabriel Fund
and Mr. Merkin for Mr.
Merkin’s alleged
misrepresentations
concerning Gabriel Fund’s
investments with Madoff,

Gabriel Fund’s response
date is in late July 2010.
The Receiver’s counsel
is communicating with
the plaintiff’s counsel.

Reserving $1,800,000 from
the Presently Available Cash
of Gabriel Fund ($500,000
more than the plaintiff’s
alleged losses); Gabriel
Fund’s Remaining Assets
remain available to satisfy
any liability over the reserve
amount.

The aggregate of the reserves for the Actions (the “Known Contingent Claims

Reserves”), totaling $66,179,724, shall be reserved by the Receiver, as applicable, within the

Funds, subject to further Order of the Court, solely to satisfy potential liability in the Actions

until such time as either (i) a final, non-appealable judgment is entered in the relevant Action, or

(ii) the Court directs that the reserved amounts be released from the Known Contingent Claims

Reserves or otherwise distributed.
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C.

Reserves for Known Potential Indemnity Claims

The Receiver is analyzing the allowability of any indemnity claim against the

Funds and, based upon his preliminary analysis, believes the Funds have strong defenses against

some, and possibly all, of the Known Potential Indemnity Claims. Nevertheless, the Funds’

potential liability on such Claims has been accounted for in considering the Funds’ ability to

make a First Interim Distribution to Investors.

To ensure that there are sufficient cash reserves to satisfy these Known Potential

Indemnity Claims, to the extent they become allowed, liquidated claims against one or more of

the Funds, the Receiver shall set aside from the Presently Available Cash and reserve the

following sums:

(1) In respect of BDO, $500,000 from the Presently Available Cash of each of

the Funds, for a total reserve of $1,000,000 (the “BDO Reserve”). As it
has been asserted that BDO acted recklessly or in a grossly negligent
manner in connection with its services on behalf of the Funds — which
assertion, if established, would void any indemnity rights BDO may have
for recovery of professional fees it has expended or damages assessed
against it — it would be premature, unduly speculative, and unduly
burdensome to the Funds to require any greater reserve than the BDO
Reserve. Moreover, of course, the full amount of the Funds’ Remaining
Assets also remain available to satisfy any amounts that could
theoretically be payable to BDO. BDO’s rights to seek release of some or
all of the BDO Reserve at any time, by application to this Court, and to

seek further indemnity payments in the future from the F unds’ Remaining
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Assets, are preserved. The Receiver reserves his rights to oppose any
entitlement by BDO to any payment whatsoever, be it from the BDO

Reserve or otherwise;

(2) In respect of GCC and Mr. Merkin, the Funds will not reserve any amount
from Presently Available Cash in respect of these parties’ Known
Potential Indemnity Claims. GCC and Mr. Merkin will retain their rights
to seek indemnity payments in the future from the Funds’ Remaining
Assets, and the Receiver reserves his rights to oppose any efforts by either

or both such parties to seek or receive any payments whatsoever; and

(3) In respect of Fortis, Ariel Fund will reserve $1,000,000 from its Presently
Available Cash in respect of Fortis’ Known Potential Indemnity Claims
(the “Fortis Reserve™). Fortis already has submitted bills to the Receiver
for more than $400,000 of expense reimbursement in connection with its
pre-Receivership role relating to Ariel Fund. While the Receiver is
reviewing these bills and analyzing Fortis’ contractual indemnity claims,
any liability Fortis faces, including the professional fees it presently is
incurring in addressing the claims against it, could be found to have arisen
from its recklessness or gross negligence, which, if established, would
void any indemnity rights Fortis may have for recovery of professional
fees it has expended or damages assessed against it. Therefore, it would
be premature, unduly speculative, and unduly burdensome to the Ariel
Fund to require any greater reserve than the proposed Fortis Reserve.

Moreover, of course, the full amount of Ariel Fund’s Remaining Assets
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remain available to satisfy any amounts that could theoretically be payable

to Fortis. Fortis will retain the right to seek release of some or all of the

Fortis Reserve at any time, by application to this Court, and to seek further

indemnity payments in the future from the Ariel Fund’s Remaining

Assets. The Receiver reserves his rights to oppose any entitlement by

Fortis to any payment whatsoever, be it from the Fortis Reserve or

otherwise,

The following chart summarizes the Receiver’s proposed treatment of the Known

Potential Indemnity Claims under the Procedures and Plan:

BASIS FOR CLAIM
CLAIMANT | POTENTIAL INDEMNITY | ASSERTED? | PROPOSED TREATMENT
BDO Contract (Engagement Letters); | Yes (in an Reserving $500,000 from each
Ariel Fund Articles of unliquidated of the Funds’ Presently
Association amount) Auvailable Cash, for a total
reserve of $1,000,000; Funds’
Remaining Assets remain
available to satisfy any
liabilities over the reserve
amounts,
Mr. Merkin / Contracts No No reserves to be established;
GCC (Investment Advisory the parties reserve their
Agreement with Ariel Fund, respective rights; the Funds’
and Partnership Agreement of Remaining Assets remain
Gabriel Fund) available to satisfy any
liabilities that could
theoretically be owing to Mr.
Merkin and/or GCC.
Fortis Contract Yes, against Ariel Reserving $1,000,000 from the
(Share Registration Agreement | Fund only (in an Presently Available Cash of
with Ariel Fund) amount greater Ariel Fund; Ariel Fund’s

than $400,000,
plus contingent,
unliquidated
amounts)

Remaining Assets remain
available to satisfy any
liabilities over the reserve
amount.
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D. Reserve for Maples Claim

The Receiver’s review of the Funds’ books and records, and correspondence
received to date, has revealed only one known disputed creditor Claim, asserted by former
Cayman Counsel to the Ariel Fund, Maples & Calder, in the amount of $10,000. Pending
resolution of that claim, the Receiver will reserve from the Presently Available Cash of Ariel
Fund the full amount of the claim (the “Maples Reserve”).

E. Reserves for Unknown Creditor Claims -

The Receiver’s review of the Funds’ books and records and his interactions with
the Funds® pre-Receivership back office staff has given him substantial confidence that the
Funds’ books and records generally were well kept prior to his appointment, and he therefore is
hopeful that there are no substantial Unknown Creditor Claims. The Procedures and Plan will
afford the Receiver additional, definitive confidence that all potential creditors will receive due
notice and have an opportunity to submit Claims on or before the Bar Date. However, in an
abundance of caution, and in the unlikely event that following the Bar Date a creditor shall
emerge and show good cause why (s)he did not have actual knowledge of the Bar Date and
failed to timely submit a Proof of Claim, the Receiver will reserve $250,000 from the Presently
Available Cash of each of the Funds for payment of any Unknown Creditor Claims that may in
the future be discovered and become allowed Claims, creating an aggregate reserve from all

Presently Available Cash of $500,000 (the “Unknown Creditor Claims Reserve™).

F. Reserves for Unknown Investors
The Receiver’s review of the Funds’ books and records and his interactions with
the Funds’ pre-Receivership back office staff has given him substantial confidence that the

Funds’ books and records generally were well kept prior to his appointment, and he therefore is
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confident that all investors in the Funds are accurately reflected on the Funds’ books and records.
The Procedures and Plan will afford the Receiver additional, definitive confidence that all
potential investors will receive due notice and have an opportunity to submit Claims on or before
the Bar Date. However, in an abundance of caution, and in the unlikely event that following the
Bar Date an investor shall emerge and show good cause why (s)he did not have actual
knowledge of the Bar Date and failed to timely submit a Proof of Claim, the Receiver will
reserve $250,000 from the Presently Available Cash of each of the Funds for payment of Claims
by any Unknown Investors that may in the future be discovered and become allowed Claims,

creating an aggregate reserve from all Presently Available Cash of $500,000 (the “Unknown

Investor Claims Reserve” and, together with the Known Contingent Claims Reserve, the BDO
Reserve, the Fortis Reserve, the Maples Reserve, and the Unknown Creditor Claims Reserve, the

“Reserves From Presently Available Cash™).'? Of course, the full amount of the Funds’

Remaining Assets remain available, subject to any superior creditor claims that could be asserted
against such assets, to satisfy any amounts that could theoretically be payable in respect of
Claims by Unknown Investors that are discovered in the future.

Based upon all information available at this time, and subject to forthcoming
submission of Proofs of Claim and any Objections to Proofs of Claim (as defined below), the
Receiver estimates that the aggregate reserves for Ariel Fund will be $35,000,000, and the
aggregate reserves for Gabriel Fund will be $60,000,000, for total aggregate reserves of
$95,000,000. Net of the currently contemplated Reserves From Presently Available Cash, the

Receiver estimates that approximately $167,000,000 will be available for distribution to Known

2 As noted above, Presently Available Cash is an amount that already nets out the cash reserve determined by the
Receiver to be prudent for ongoing administration of the Ariel & Gabriel Receivership Entities. This amount also
will be subject to approval by this Court, as documented in the proposed Order Approving Procedures and Plan.
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Investors of Ariel Fund (the “Net Ariel Presently Available Cash”), and approximately

$36,000,000 will be available for distribution to Known Investors of Gabriel Fund (the “Net

Gabriel Presently Available Cash” and, together with the Net Ariel Presently Available Cash, the

~ “Aggregate Net Presently Available Cash™).

III.  Calculation of Cash to be Distributed to Known
Investors as a First Interim Distribution to Investors
S=n2010 a5 a 1Irst Interim Distribution to Investors

Pursuant to the Procedures and Plan, the Receiver will calculate the portion of the
Presently Available Cash that will be used for the payment of a First Interim Distribution to
Investors in each of the Funds, which amount shall be net of all reserves ordered by this Court in
respect of Claims Subject of Reserves for each of the Funds, and shall be distributed to all
Known Investors in each of the Funds from the Net Ariel Presently Available Cash and the Net
Gabriel Presently Available Cash, on a pro rata basis, based upon each of the Known Investors’
holdings as recorded in each respective Fund’s books and records on the Calculation Date.

No amount will be distributed to Mr. Merkin, to GCC, or to any party known to
be employed by or affiliated with them, pursuant to the Procedures and Plan. While reserves will
be set for Mr. Merkin and GCC employees and affiliates with investments in the Funds from the
Net Ariel Presently Available Cash and the Net Gabriel Presently Available Cash in the amounts
that otherwise would be distributable to them in respect of their investment interests reflected on
the Funds’ books and records, such amounts will not be released to them unless this Court should
enter an Order directing such distribution, and such Order should become a final, non-appealable
Order. At present, the Receiver expects he would vigorously oppose efforts by any party to

secure entry of any such Order with regard to Mr. Merkin.
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1V. Setting and Notice of Bar Date for Submission of Claims

Promptly following entry of the Distribution Motion Procedures Order, notice

will be provided (the “Bar Date Notice™),'? by direct service where reasonably possible, and
otherwise by publication, to all known and potential Claimants, of the filing of this Motion and
the relief requested hereby; along with an individual exhibit to each such notice stating the
presently allowed amount, if any, of the potential creditor’s or equity holder’s claim against
either or both of the Funds, as reflected on the Funds’ books and records, the amount proposed to
be distributed to the party from the Presently Available Cash, and the amount of any reserve

proposed to be set aside from the Presently Available Cash in respect of the party’s claim (each

an “Individual Bar Date Notice Exhibit”). The Bar Date Notice shall clearly state that any party
with any claim against any of the Ariel & Gabriel Receivership Entities that is not fully and
accurately reflected on such party’s Individual Bar Date Notice Exhibit, must, by no later than
the Bar Date, deliver to the Receiver, in writing, verified proof of its claim, including the basis
thereof, as well as the liquidated amount and any contingent or unliquidated amount thereof, as

of the date of submission (a “Proof of Claim”)." The Bar Date Notice shall further provide that

any party with a claim against any of the Ariel & Gabriel Receivership Entities who objects to
any of the relief sought herein, including, without limitation, any proposed disposition of the
Presently Available Cash, must, by no later than the Bar Date, file with this Court a detailed
statement in support of any objection to the disposition of the Presently Available Cash of either
of the Funds proposed by the Procedures and Plan, including any Reserves From Presently

Available Cash proposed to be set, either attaching such party’s Proof of Claim as an exhibit

BA proposed Bar Date Notice is attached as Exhibit D to the Schwartz Affirmation.

" A proposed Proof of Claim form is attached as Exhibit F to the Schwartz Affirmation.
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thereto, or filing a motion to submit such Proof of Claim under Seal contemporaneously

therewith (an “Objection to the First Interim Distribution to Investors™)."®

Absent good cause shown, any party failing to timely submit a Proof of Claim on
or before the Bar Date shall be deemed for all purposes to forever waive any right to collect any
amount from the Ariel & Gabriel Receivership Entities that is not reflected on the books and
records of the Ariel & Gabriel Receivership Entities as due and owing to such party. Any party
failing to timely file an Objection to the First Interim Distribution to Investors by the Bar Date
shall be deemed for all purposes to consent to, and to forever waive any objections to, the
proposed disposition of the Presently Available Cash.

A. Procedures for Providing Notice to Holders of Known Contingent
Claims, the Maples Claim, and Known Potential Indemnity Claims

The Receiver has directed a diligent, comprehensive review of all of the Ariel &
Gabriel Receivership Entities’ books and records, and has identified numerous holders of Known
Contingent Claims and Known Potential Indemnity Claims, as well as the Maples Claim

(collectively, the “Known Creditor Claims”)."® A Bar Date Notice substantially in the form

annexed as Exhibit C to the Schwartz Affirmation, including an Individual Bar Date Notice

** Notwithstanding any requirement herein, the complaints already filed by Mervyn’s and the Madoff Trustee will
be deemed to be their respective Proofs of Claim, and no further action will be required by either to assert their
Claim. Should either Mervyn’s or the Madoff Trustee wishes to assert an Objection to the First Interim Distribution
to Investors, they will merely be required to file with this Court a simple statement of their objection and the
grounds therefor.

'S For purposes of the Procedures and Plan, the term holders of Known Creditor Claims excludes Retained
Professionals and current ordinary course creditors of the Funds who are paid at regular intervals on terms agreed to
between such creditor and the applicable Fund, and with regard to whose claims there are no pending disputes
and/or past due amounts. In an abundance of caution, however, all Retained Personnel, and all professional service
providers that have asserted any entitlement to payment from any of the Ariel & Gabriel Receivership Entities at any
time following entry of the Receivership Order will be served with Bar Date Notices, along with Individual Bart
Date Notice Exhibits and Proof of Claim forms. Any such party that fails to timely submit a Proof of Claim in
respect of any previously submitted bill or claim that was not paid within 120 days following submission will be
forever barred from seeking to enforce or collect upon any such bill or claim from any of the Ariel & Gabriel
Receivership Entities.

=31 -



Exhibit, shall be sent to each holder of Known Creditor Claims, at the address reflected on the
Funds’ books and records, by First Class U.S. Mail or Air Mail, as applicable, by no later than

the Bar Date Notice Transmission Date set forth in the Procedures and Plan. Holders of Known

Creditor Claims WILL NOT be required to submit Proofs of Claim, so long as they do not

dispute the amounts or proposed treatment represented in their respective Individual Bar

Date Notice Exhibits.

B. Procedures for Providing Notice to Known Investors

The Receiver has directed a diligent, comprehensive review of all of the Ariel &
Gabriel Receivership Entities’ books and records, and he believes that they accurately represent
the identities, contact information for, and relative holdings of all Known Investors. A Bar Date
Notice, substantially in the form annexed as Exhibit B to the Schwartz Affirmation, along with
an Individual Bar Date Notice Exhibit, containing the relevant Known Investor’s holdings
information shall be sent to each of the Known Investors, at the Known Investor’s last known
address, by First Class U.S. Mail or Air Mail, as applicable, by no later than the Bar Date Notice
Transmission Date set forth in the Procedures and Plan,

Known Investors WILL NOT be required to submit Proofs of Claim, so Iong

as they do not dispute the amounts represented in their respective Individual Bar Date

Notice Exhibits. They will receive their First Interim Distributions to Investors pursuant to the

Procedures and Plan, so long as such Procedures and Plan are approved by this Court, and once
the amount of Presently Available Cash that is distributable in respect of First Interim
Distributions to Investors is determined by the Receiver.

Should any Known Investor dispute the amounts or any other information
reflected in the Individual Bar Date Notice Exhibit, or wish to object to any aspect of the

Procedures and Plan, then such Known Investor shall be required to (i) deliver to the Receiver a
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Proof of Claim; and/or (ii) file with this Court an Objection to the First Interim Distribution to
Investors, in both instances on or before the Bar Date.

C. Procedures for Providing Notice to Holders of
Unknown Creditor Claims and Unknown Investor Claims

Notwithstanding the Receiver’s diligent, comprehensive review of all of the Ariel
& Gabriel Receivership Entities’ books and records, in an abundance of caution and to ensure
that all potential creditors and investors of any of the Ariel & Gabriel Receivership Entities
receive the fullest notice possible, the Receiver will submit for publication a version of the Bar
Date Notice, substantially in the form annexed as Exhibit E to the Schwartz Affirmation, once in
the WALL STREET JOURNAL, once in the LONDON FINANCIAL TIMES, and once in the CAYMAN
ISLANDS GAZETTE, within ten (10) days following entry of the Distribution Motion Procedures
Order. Also, upon entry of the Distribution Motion Procedures Order, the Receiver will
promptly establish and maintain a website (accessible at www. guidepostpartners.com) that will
contain all relevant information and documentation concerning the Procedures and Plan,
including, among other information, a copy of the Bar Date Notice, a copy of the Proof of Claim
form, and a prominent notification of the Bar Date.

Upon his satisfaction of all of the foregoing requirements, the Receiver
respectfully submits that full and sufficient notice should be deemed to have been given to all
potential holders of Unknown Creditor Claims and to Unknown Investors, and all such holders
should be required to submit a Proof of Claim, along with any Objection to the First Interim
Distribution to Investors they might wish to put forth, on or before the Bar Date.

The following chart summarizes the notice timelines for the various types of

creditors and investors:
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CLAIMANT CLASS

NOTICE AND DEADLINES

Known Creditor Claims

Service of the Bar Date Notice, With Individual Bar Date Notice
Exhibit: By First Class U.S. Mail or Air Mail, as applicable,
within 5 days after the date the Court enters the Distribution
Motion Procedures Order.

Deadline to Submit Proofs of Claim: NO PROOF OF CLAIM
SUBMISSION REQUIRED, UNLESS THE HOLDER
DISPUTES THE AMOUNT STATED IN THE INDIVIDUAL
BAR DATE NOTICE EXHIBIT, IN WHICH CASE, THE
DEADLINE SHALL BE THE BAR DATE.

Deadline to file and serve Objections to the First Interim
Distribution to Investors: The deadline shall be the Bar Date.

Unknown Creditor Claims

Notice by publication once in the WALL STREET JOURNAL, once in
the LONDON FINANCIAL TIMES, AND once in the CAYMAN ISLANDS
GAZETTE, within ten (10) days after entry of the Distribution
Motion Procedures Order.

Deadline to Submit Proofs of Claim: The deadline shall be the
Bar Date.

Deadline to File and Serve Objections to the First Interim
Distribution to Investors: The deadline shall be the Bar Date.

Known Investors

Service of the Bar Date Notice, with Individual Bar Date Notice
Exhibit: By First Class U.S. Mail or Air Mail, as applicable,
within 5 days after the date the Court enters the Distribution
Motion Procedures Order.

Deadline to Submit Proofs of Claim: NO PROOF OF CLAIM
SUBMISSION REQUIRED, UNLESS THE HOLDER
DISPUTES THE AMOUNT STATED IN THE INDIVIDUAL
BAR DATE NOTICE EXHIBIT, IN WHICH CASE, THE
DEADLINE SHALL BE THE BAR DATE.

Deadline to File and Serve Objections to the First Interim
Distribution to Investors: The deadline shall be the Bar Date.

Unknown Investor Claims

Notice by publication once in the WALL STREET JOURNAL, once in
the LONDON FINANCIAL TIMES, and once in the CAYMAN ISLANDS
GAZETTE, within ten (10) days after entry of the Distribution
Motion Procedures Order.
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Deadline to Submit Proofs of Claim: The deadline shall be the
Bar Date.

Deadline to File and Serve Objections to the First Interim
Distribution to Investors: The deadline shall be the Bar Date.

The following chart summarizes whether or not the classes of Claimants provided

for in the Procedures and Plan must submit a Proof of Claim to the Receiver.

CLAIMANT CLASS

REQUIRED TO SUBMIT A PROOF OF CLAIM?

Known Creditor Claims

No - so long as the holder of such Claim does not dispute the
amount set forth in his or her Individual Bar Date Notice Exhibit.
But if the holder disputes such amount, then the holder must
submit a Proof of Claim by no later than the Bar Date.

Unknown Creditor Claims Yes — must submit Proof of Claim by no later than the Bar Date.

Known Investors No - so long as such party does not dispute the amount set forth in
his or her Individual Bar Date Notice Exhibit.
But if the investor disputes such amount, then the investor must
submit a Proof of Claim by no later than the Bar Date.

Unknown Investor Claims Yes — must submit Proof of Claim by no later than the Bar Date.

V. Procedures for Addressing Disputed Proofs of Claim and

Objections to the First Interim Distribution to Investors

Pursuant to the Procedures and Plan, subject in all ways to the Court’s discretion,

the Court may appoint a Special Master to hear and decide any disputes concerning Proofs of

Claim and Objections to the First Interim Distribution to Investors. Should the Court appoint

such a Special Master, then all proceedings described herein shall be before such Special Master.

Otherwise they will be before the Court.
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Within 30 days following the Bar Date (the “Claims Evaluation Period”), the
Receiver will attempt in good faith to reach a consensual resolution with any party whose Proof
of Claim he disputes. Should such negotiation fail to result in a consensual resolution within the
Claims Evaluation Period, the Receiver shall file with the Court an Objection to Proof of Claim
by the conclusion of the Claims Evaluation Period. Any opposition to an Objection to Proof of
Claim shall be filed with the Court within 15 days thereafter.

Within 45 days following the Bar Date (the “Objections Evaluation Period”), the
Receiver will attempt in good faith to reach a consensual resolution with any party whose
Objection to the First Interim Distribution to Investors he intends to oppose. Should such
negotiation fail to result in a consensual resolution within the Objections Evaluation Period, the
Receiver shall file with the Court a Response in Opposition to Objection to the First Interim
Distribution to Investors, by the conclusion of the Objections Evaluation Period.

The Court may, in its discretion, decide any of the disputed issues described
above on the papers; schedule oral argument on the issue; or direct such discovery and/or further
briefing as the Court believes prudent in the circumstances. The Receiver’s time to submit an
Objection to Proof of Claim, or Response in Opposition to Objection to the First Interim
Distribution to Investors, may be extended, by agreement of the Receiver and the opposing party,
for up to 30 days. The Receiver will seek the most expeditious resolution of all disputes as is
reasonable in the circumstances, and as is consistent with his fiduciary duties.

Upon full, final resolution of any Objections to Proof of Claim and Objections to
the First Interim Distribution to Investors, the Receiver shall proceed as expeditiously as is

reasonably possible in the circumstances to make the First Interim Distribution to Investors.
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The following is a timeline illustrating the key dates for implementation of the

Procedures and Plan:

Within 10 Days
At least 45 days
Receiver Submits
Bar Date Notice for
Distribution Publication
Motion
Procedures
Hearing Bar Date
[Deadline to file Proofs of
At least 40 Days Claim and Objections o First 15 Days
| Interim Distribution to y
Entry of the At least 35 Days Investors! . .
Distribution | Within » ] - [ Final Hearing
Motion 5 Days Receiver's Deadline to file Requesting
Proced Deadline to file responses to l1;\pprc:ival of .
s ot Receiver's rocedures and
Order D(i)s?:g:do;smt:fs Objections to Plan for First
of Claim Proofs of Claim Interim
Distribution to
I 3
Objections Evaluation Period (45 days) o

I | | | | Claims Evaluaion Period (30 days) ’ »
10 20 30 40 | I |

60 70 80 90

Bar Date

Notice 50
Transmission
Date

VI. Modification of the Procedures and Plan;

Limitation of Liability of the Receiver

The Procedures and Plan is intended to be final and binding upon all parties
having an interest in the Ariel & Gabriel Receivership Entities. As such, once approved by the
Court, the Procedures and Plan may be modified only by the Court on motion of the Receiver
(with notice to all affected parties), or on the Court’s own motion as may be necessary to carry
out the fair and efficient interim distribution of the Presently Available Cash.

The Receivership Order states, in relevant part, that “[t]he Receivership
Defendants shall indemnify and hold harmless the Receiver and Guidepost with respect
to any or all claims, rights and causes of actions of every type or nature whatsoever based
upon acts or omissions committed under authority of this Order, unless this Court finds

the Receiver or Guidepost engaged in gross negligence, willful misconduct or bad faith or
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committed a material breach of fiduciary duty.” Receivership Order at § X.E.
Accordingly, the Procedures and Plan also set forth that the Receiver and those acting on
his behalf shall not be liable for any claims based upon the acts or omissions committed

under authority of the Procedures and Plan as approved by the Court.

LEGAL ARGUMENT

The Court has ample authority to grant all relief requested herein. Therefore, and
because the Procedures and Plan represents the most fair and equitable treatment of all parties
interested in the Ariel & Gabriel Receivership Entities with regard to disposition of the Presently
Available Cash, the Procedures and Plan should be approved.
I. The Court’s Broad Authority to Authorize Distribution Plans

The Court has broad discretion to implement an equitable plan of distribution for
the Funds’ investors, and the proposed Procedures and Plan contemplates precisely such a plan.
Indeed, New York courts consistently have recognized that the court that appoints a receiver
defines the property that comprises the corpus of the receivership, Gates v. Arreaza, 787
N.Y.S.2d 677 (N.Y. Sup. Ct. 2004), and retains possession of, and control over, that property
throughout the pendency of the action. General Elec. Capital Corp. v. Highgate Manor Group,
LLC, 893 N.Y.8.2d 321, 323 (3d Dep’t 2010) (receivership property remains “in the possession
of the court itself”) (citing Trustco Bank, Nat’l Ass’n v. Eakin, 681 N.Y.S.2d 410, 412 (3d Dep't
1998)). In connection with exercising that control, it is customary for courts to approve plans of
distribution proposed by receivers in equity receivership cases. See 16 William Meade Fletcher,
Fletcher Cyclopedia of the Law of Corporations § 7931 (2010) (“Upon proper application,
notice to the parties, and proof, the court may order distribution of the assets in the hands of a

receiver to the parties entitled to receive them.”).
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As the Court is aware, the primary purpose of a receivership is to protect all
parties’ interests in the receivership property pending resolution of the litigation by the
appointing court. See Varsames v. Palazzolo, 96 F. Supp. 2d 361, 366 (S.D.N.Y. 2000) (citing
Citibank v. Nyland (CF8) Ltd., 839 F.2d 93, 96 (2d Cir. 1988)). Another principal purpose of
equity receiverships is to promote orderly and efficient administration of the estate. Inre
Michael S. Starbuck, Inc., 14 B.R. 134 (Bankr. SD.N.Y. 1981); see also S.E.C. v. Hardy, 803
F.2d 1034, 1038 (9th Cir. 1986). Appointment of a receiver does nothing to divest the court of
the equitable power to supervise the receiver, and approve or disapprove the actions of the
receiver. S.E.C. v. Byers, 637 F. Supp. 2d 166, 184 (S.D.N.Y. 2009) (recognizing that the court
has extremely broad discretion in supervising an equity receivership and in determining the
appropriate procedures to be used in its administration); S.E.C. v. Princeton Economic Intern.
Ltd., Nos. 99 Civ. 9667, 99 Civ. 9669, 2000 WL 1559673, at *5 (S.D.N.Y. Oct. 19, 2000)
(noting that a receiver “acts as an officer of the court” and “the Court retains the equitable power
to review the actions of the receiver”); Federal Home Loan Mortg. Corp. v. Spark Tarrytown,
Inc., 829 F. Supp. 82, 85-86 (S.D.N.Y. 1993) (same).

Consistent with these principles, the appointing court in a receivership retains
broad discretion to determine the most equitable remedy when approving any distribution plan
presented by a receiver. See FDIC v. Bernstein, 786 F. Supp. 170, 177 (E.D.N.Y. 1992). As one
court explained, courts have “extremely broad discretion in supervising an equity receivership

and in determining the appropriate procedures to be used in its administration.” Id."" Thus, a

17 See also S.E.C. v. Forex Asset Mgmt LLC., 242 F.3d 325, 331 (5th Cir. 2001) (“In shaping equity decrees

the trial court is vested with broad discretionary power ....”) (internal quotations omitted); S.E.C. v. Elliott, 953 F.2d
1560, 1566 (11th Cir. 1992); S.E.C. v. Basic Energy & Affiliated Res., Inc., 273 F.3d 657, 670-71 (6th Cir. 2001)
(upholding district court’s approval of distribution plan where the district court carefully considered the interests of
various investors, and receiver “fashioned a distribution plan that was fair and equitable.”).
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fair and equitable distribution plan often is approved where the receiver provides notice to all
parties in interest and such parties have an opportunity to be heard. I re Application for a
Dissolution of Byron Smith, M.D., 369 N.Y.S.2d 616, 616 (Ist Dep’t 1975) (affirming lower
court’s approval of receiver’s plan of distribution); Weiss v. Gordon, 301 N.Y.S.2d 839 (1st
Dep’t. 1969) (noting that where a receiver’s distribution plan provides notice to all parties along
with an opportunity to be heard such plan will be approved).
II. It is Within the Court’s Equitable Powers to Establish a Bar Date

In implementing a plan of distribution, the court’s use of summary proceedings to
allow and disallow claims of interested parties is an appropriate and efficient adjudication
mechanism, so long as potential claimants are afforded an adequate opportunity to be heard and
present claims. Bernstein, 786 F. Supp. at 177 (ED.N.Y. 1992); see also U.S. v. Manhattan
Central Capital Corp., No. 94 CIV 5573(WK), 2001 WL 902573 (S.D.N.Y. July 26, 2001)
(holding that it was within the court’s “extremely broad discretion” to set “summary procedures
for service of process, so long as notice and an opportunity for a full hearing are given™); 13
James Wm. Moore et al., Moore’s Federal Practice 166.06[4][b] (3d ed. 1997) (“The powers of
the courts include the allowance, disallowance, and subordination of the claims of creditors.”).
Notably, imposing and requiring claimants to adhere to a claims bar date is within the appointing
court’s authority, and New York courts have long recognized that the appointing court may
impose a claims bar date to facilitate the distribution of receivership property. People v.
Reinforced Paper Bottle Corp., 26 N.Y.S.2d 251 (N.Y. Sup. Ct. 1941) (holding that “the period
in which [stockholders] may be allowed to...file their claims. ..is a matter for the state courts to
prescribe...[and] adopt such reasonable rules with regard to notice and filing as the case

demands.”).
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Indeed, a bar date often is necessary given that “an equity receivership faces a
myriad of complicated problems in dealing with the various parties and issues involved in
administering the receivership ....” S.E.C. v. Hardy, 803 F.2d 1034, 1038 (9th Cir. 1986). Thus,
bar orders in the receivership context are “necessary for the obvious reason that without them
estates could not be promptly closed.” In re Joseph De Rario, Inc., 43 N.Y.S.2d 918 (N.Y. Sup.
Ct. 1943); see also Hardy, 803 F.2d at 1038 (noting that “the rights of creditors of a receivership
must be balanced against the need for expeditious administration of the receivership; a district
court in overseeing a receivership must ‘make rules which are practicable as well as equitable’”)
(internal citations omitted). It is thus within the Court’s authority to approve a claims process
which provides for a claims bar date so long as creditors and investors are afforded fair notice
and an opportunity to be heard. Reinforced Paper Bottle Corp., 26 N.Y.S.2d 251; see also
Hardy, 803 F.2d at 1039 (“[T]he district court’s decision to establish deadlines for filing claims,
and to bar untimely claims, is reasonable in light of the complexity of the receivership and the
procedure employed to notify potential claimants.”); Elliott, 953 F.2d at 1566.

Here, the Procedures and Plan contemplates that holders of Known Creditor
Claims, and Known Investors, are not required to submit a Proof of Claim. However, they will
be served directly with this Motion and the proposed Procedures and Plan submitted herewith,
and will have an opportunity, on no less than 35 days’ notice, to object to the Motion and any
aspect of the Procedures and Plan. Following entry of the Distribution Motion Procedures Order,
any holders of Unknown Creditor Claims or Unknown Investors will receive notice by
publication, as described above, and similarly will have full opportunities to be heard.

Moreover, all known parties in interest with regard to the Ariel & Gabriel Receivership Entities,

and all holders of Unknown Creditor Claims or Unknown Investors, will have no less than 30
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days’ notice of the Bar Date, and of their opportunity to file an Objection to the First Interim
Distribution to Investors. Thus, adequate notice is being provided and sufficient measures are
being taken to safeguard against the possibility that any interested party with a Claim against the
Ariel & Gabriel Receivership Entities will be prejudiced by the application of a Bar Date in this
matter.

Significantly, an express objective of the Receivership Order is to “wind-down”
the Receivership Estate in an orderly and responsible manner with the ultimate goal of
distributing the assets of the Receivership Estate to the Funds’ creditors and investors (See
Receivership Order at § 1.D.3). In order to achieve this and the other goals of the Receivership
Order most effectively, the Bar Date will ensure that Claims against the Ariel & Gabriel
Receivership Entities are not asserted on an indefinite basis, and will further assist the Receiver
in properly administering the Ariel & Gabriel Receivership Entities, as contemplated in the
Receivership Order. At this juncture, it is the best interest of both the Ariel & Gabriel
Recetvership Entities and all Claimants that a Bar Date be approved in order to identify the
complete universe of Claims that are being, or will be, asserted.

In light of the principles supporting the use of summary proceedings in the
receivership context, the Receiver respectfully requests that the Court exercise its broad
equitable discretion to establish a Bar Date in accordance with the Claims solicitation and

verification process described in the proposed Procedures and Plan.

III.  Pro Rata Distribution is the Most Equitable Approach Here

The Receiver is not aware of any superior claim of right by any one or more of
the Known Investors to the Aggregate Net Presently Available Cash of the Funds over any other
Known Investors. Consequently, the most fair and reasonable — indeed, the only lawful —

approach for making distributions under the circumstances of this receivership is to distribute to
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Known Investors in the Ariel Fund their respective pro rata portions of the Net Ariel Presently
Available Cash, and to Known Investors in the Gabriel Fund their respective pro rata portions of
the Net Gabriel Presently Available Cash, based upon each Known Investor’s holdings as
recorded in the Funds’ books and records on the Calculation Date.

When assessing the propriety of receivers’ distribution plans, courts have
consistently determined that pro rata distributions to defrauded investors are the most fair and
equitable means of distributing the receivership assets. See S.E.C. v. Credit Bancorp, Ltd., 290
F.3d 80, 88-90 (2d Cir. 2002); see also, SEC v. Byers, 637 F. Supp. 2d 166, 184 (S.D.N.Y. 2009)
(“[Clase law...is quite clear that pro rata distributions are the most fair and most favored in
receivership cases”).'®

Additionally, pro rata distribution is consistent with the Funds’ governing
documents. For example, the Fourth Amended and Restated Limited Partnership Agreement of
Gabriel Capital, L.P., dated as of April 1, 2006 (relevant excerpts of which are attached to the
Schwartz Aff. as Exhibit I) contemplates that upon dissolution, limited partners will receive
distributions “in the relative proportions that their [c]apital [a]ccounts bear to each other at the
time of such distribution,” i.e., on a pro rata basis. See Fourth Amended and Restated Limited
Partnership Agreement of Gabriel Capital, L.P. at § 8.02. Similarly, the Memorandum of

Association of Ariel Fund (relevant excerpts of which are attached to the Schwartz Aff. as

18 Other jurisdictions appear to be in accord on this point. See Liberte Capital Group, LLC v. Capwill, 148

Fed. Appx. 426, 436 (6th Cir. 2005) (affirming pro rata disbursement plan and noting that in two previous cases
“the courts rejected a tracing method, even though tracing was clearly possible™); SEC v. Forex Asset Mgmt.LLC,
242 F.3d 325 (5th Cir. 2001) (affirming pro rata distribution even though a portion of investor funds were not
commingled); Commodity Futures Trading Comm'nv. T opworth Int’l, Ltd., 205 F.3d 1107, 1115-16 (9th Cir. 1999)
(affirming pro rata distributions where victims assets were commingled); United States v. Vanguard Inv. Co., 6 F.3d
222,227 (4th Cir. 1993) (approving pro rata distribution although some investors could trace their funds as all
investors shared same equitable position); Commodity Futures T rading Comm’n v. Eustace, No. 05-2973, 2008 WL
471574 (E.D. Pa. Feb. 19, 2008) (approving receiver’s distribution plan that contemplated pro rata distributions).
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Exhibit H) state that upon a winding up of Ariel Fund’s business, distributions will be made to
investors pari passu. Ariel Articles of Association at p. 50. Thus, the Procedures and Plan gives

effect to the investors’ expectation of a pro rata distribution upon the winding up of the Funds.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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CONCLUSION

The Procedures and Plan reflects the Receiver’s best professional judgment on an
equitable plan for making an interim distribution of the Presently Available Cash. It is consistent
with controlling legal authority, and falls within the purview of the Court’s broad equitable
discretion to approve a fair and reasonable plan of distribution. Accordingly, the Receiver
respectfully requests that the Court enter the proposed Distribution Motion Procedures Order,
pursuant to the terms stated therein, and schedule a final hearing on a First Interim Distribution
to Investors, at which hearing the Receiver will request an Order Approving a First Interim

Distribution to Investors.

Dated: May 24, 2010
New York, New York
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