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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 
IN RE SEPTEMBER 11 LITIGATION  : ORDER ACCEPTING 
       : MEDIATOR’S REPORT 
       : AND PROVIDING THAT 
       : IT BE FILED 
       : 
       :  21 MC 101 (AKH) 
---------------------------------------------------------------x 
ALVIN K. HELLERSTEIN, U.S.D.J.: 

I write in this opinion to accept the report of the mediator, Sheila L. 

Birnbaum, Esq., to comment on her invaluable work, and to summarize the proceedings 

of the ninety-five wrongful death and personal injury cases that led to her appointment.  

Because of her work, described in her report attached to this opinion, the cases have all 

but been resolved and master calendar 21 MC 97 has been closed. 

On September 11, 2001, terrorists killed 2,752 people and injured scores 

more.  As with every mass tragedy, the victims could sue to recover their damages.  

However, this tragedy was different, for it seared the nation and threatened its institutions 

like no other.  Hence, just eleven days after the attacks, Congress enacted the Air 

Transportation Safety and System Stabilization Act (“ATSSSA” or “the Act”) which 

limited the traditional remedy, provided an alternative remedy, and required the claimant 

to choose between them.  49 U.S.C. §§ 40101, 44302-06. 

Those who sued had to file in federal court, not state court, and only in 

one particular federal court, the Southern District of New York.  ATSSSA § 408, 49 

U.S.C. § 40101.  Under ATSSSA, the defendants, primarily the airlines and other 

aviation-related companies, could not be liable beyond their insurance coverages.  Id.  As 

interpreted, the Act provided that neither punitive damages, nor excesses of state-
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authorized recoveries, would be available.  494 F. Supp. 2d 232 (S.D.N.Y. 2007).  The 

vast number of claimants and the scope of their claims threatened the integrity of the 

American aviation industry and the availability of sufficient resources to satisfy all 

eligible claimants.  An exclusive jurisdiction in a single district court, it was thought, 

could coordinate all litigation, assure equity among claimants and defendants, and avoid 

ruin to the American aviation industry.  See 147 Cong. Rec. S9589-01, S9595 (Sept. 21, 

2001) (Senator Hatch: “For those who seek to pursue the litigation route, I am pleased 

that we consolidated the causes of action in one Federal court so that there will be some 

consistency in the judgments awarded.”); 147 Cong. Rec. S9589-01, S9594 (Sept. 21, 

2001) (Senator McCain: “In addition to removing the specter of devastating potential 

liability from the airlines, and guaranteeing that the victims and their families will receive 

compensation regardless of the outcomes of the tangle of lawsuits that will ensue, the bill 

attempts to provide some sense to the litigation by consolidating all civil litigation arising 

from the terrorist attacks of September 11 in one court.”); 567 F. Supp. 2d 611, 619-20 

(S.D.N.Y. 2008); 2008 WL 5205971 (S.D.N.Y. Dec. 11, 2008).  

ATSSSA balanced these limitations with a largely unprecedented right, 

the right to file a claim with a Special Master appointed to administer a Victim 

Compensation Fund, and to recover on that claim without having to prove fault or to 

endure the risks, costs, and travails of a court suit.  § 402-07, 49 U.S.C. § 40101; see 

Department of Justice, Kenneth R. Feinberg, Esq., Final Report of the Special Master for 

the September 11th Victim Compensation Fund of 2001, at 83-84 (2004).1  Five thousand 

                                                 
1 I encouraged litigants to file claims with the Special Master of the Victim Compensation Fund as an 
easier and more expedient remedy.  See, e.g., Arg. Tr. at 35-36, Virgilio v. City of New York, 2004 WL 
4333789 (S.D.N.Y. March 10, 2004) (“[T]he law originally gave people like you a choice.  It’s very 
unusual to have a choice like this, but people have a choice . . . , and it’s written into the law.  You have a 
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five hundred and sixty claimants participated in the Fund, receiving more than $7.049 

billion in full satisfaction of their claims, all within thirty-three months of the attack.  The 

Fund was open only to those victims who died or incurred their injuries within twelve 

hours after the terrorist crashes on September 11, 2001.2  Those who filed claims with the 

Special Master were forbidden to file or pursue a court suit.  ATSSSA § 405(c)(3)(b), 49 

U.S.C. § 40101. 

Not all families participated in the Victim Compensation Fund.  Some, the 

successors of victims with very high incomes or income potential, believed that the Fund 

would not compensate them adequately in relation to lost income, and filed suits instead.  

Others filed suits to avoid having to deduct their life insurance recoveries and other 

collateral-source payments from awards given by the Special Master – only ATSSSA 

required such deductions.  ATSSSA § 405(b)(6), 49 U.S.C. § 40101.  Still others wanted 

to tell their stories, participate in forcing facts into the public domain, or avail themselves 

of traditional remedies for other reasons.  And some could not free themselves from the 

shadows and despair of the September 11 tragedy to do anything on a timely basis, even 

though the Special Master made special efforts to reach such people and relaxed the 

Fund’s requirements to accommodate such claimants.  See Order at 4 (Dec. 19, 2003); 

Conf. Tr. at 5-7 (Feb. 6, 2004). 

                                                                                                                                                 
choice.  You can take the easy way and go to the Victim Compensation Fund and get a good recovery, 
maybe not the best, but you don’t have to prove anything. . . . I also know from many years as a lawyer and 
years as a judge that lawsuits are not really effective in letting people get to what the real problems were.  
They’re not good tools for investigation.  They’re good tools in giving awards or dismissing cases, but 
people are often frustrated in trying to find out the real reason for this.”), aff’d,  407 F.3d 105 (2d Cir. 
2005). 
2 Regulations permit the Fund to compensate rescue workers who were injured or killed within three days 
of the crashes. 
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In all, ninety-five suits were filed, seeking recoveries for ninety-six 

claimants.3  I collected the cases for coordinated management in 21 MC 97.  Proceedings 

began after the Victim Compensation Fund closed, so that the litigation did not compete 

with the workings of the Fund. 

Two parallel, but competing, interests quickly emerged.  Some claimants 

wished to negotiate settlements as quickly as possible, with discovery to be deferred for a 

reasonable time to allow settlement negotiations to proceed.  Others pressed to proceed 

with discovery expeditiously.  I determined that both pursuits should go forward, 

simultaneously.  I set a period during which counsel for defendants could focus on 

settlement negotiations, but ordered the aviation defendants also to gather responsive 

documents and ready them for production.  I appointed liaison counsel to lead and 

organize the discovery and arranged executive committees of interested lawyers.  

Plaintiffs’ and Defendants’ Joint Statement Report Regarding Formation of Committees 

and Subcommittees (Oct. 7, 2002).  I granted the motion of the United States 

Transportation Security Administration (“TSA”) to intervene and to develop a procedure 

to filter production by the Aviation defendants to avoid making public Sensitive Security 

Information (“SSI”).  Stipulated Protective Order Governing Access to, Handling of, and 

Disposition of Potential Sensitive Security Information (Mar. 21, 2007).  Under TSA 

regulations, SSI is information that, if it were to be made public, “would continue to 

expose vulnerabilities.”  See Order (Mar. 31, 2006).4 

                                                 
3 One complaint listed two members of the same family who were injured in the attacks. 
4 49 C.F.R. § 1520.5 (2005) (“SSI is information obtained or developed in the conduct of security activities, 
including research and development, the disclosure of which TSA has determined would (1) Constitute an 
unwarranted invasion of privacy (including, but not limited to, information contained in any personnel, 
medical, or similar file); (2) Reveal trade secrets or privileged or confidential information obtained from 
any person; or (3) Be detrimental to the security of transportation.”). 
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I also established procedural rules to govern settlements.  Because each 

settlement recovery would erode a limited pool of insurance resources, a procedure of 

court approvals was provided to assure fairness.  Settlements were to be vetted in groups 

to guard the privacy interests of the plaintiffs and the contributing defendants (essentially, 

the Aviation defendants).  See Conf. Tr. at 10 (Nov. 18, 2005); Conf. Tr. at 13, 21 (Mar. 

3, 2006); Stipulation and Order Regarding Settlements (Apr. 10, 2006).  Contingent fees 

were to be limited to 15% of recoveries.  See Conf. Tr. at 31-32 (Mar. 3, 2006).   

Litigants and attorneys were told that settlements would be evaluated as to distributive 

fairness, so that like parties should expect like settlements, without regard to whether 

they entered into negotiations early or late in the settlement process.  Leveraging for 

higher amounts often paid to those settling first, or last, would not be permitted.  Each 

settlement negotiation would hinge on the case’s merits, and not piggy-back on the values 

of other settled cases.  Id. at 7; see also Conf. Tr. at 5 (Sept. 8, 2005). 

Thirteen cases were settled within a relatively short space of time, but then 

settlements stopped.  Discovery proceedings also slowed, for it took long periods of time 

for the TSA to develop protocols for sifting defense-produced information.  The TSA had 

to distinguish between that which properly should be characterized as SSI and that which 

could be produced in original or in redacted form.  See Opinion and Order Regulating 

Testimony at Depositions When Answers Might Contain SSI at 6-8 (Mar. 31, 2006).  The 

TSA also had to develop procedures to provide security clearances for attorneys who 

would need to review disclosed information.  Rather than the normal manner of rulings 

by district courts on discovery disputes, discovery disputes with the TSA required 

administrative procedures leading to final determinations and judicial review by the 
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Courts of Appeals.  See Memorandum and Order Regulating Deposition Protocol and 

Supplementing Orders of March 31 and May 5, 2006 (May 16, 2006).  Then, the 

discovery proceedings relating to TSA and SSI disputes portended longer than 

anticipated delays, even for complex lawsuits.  See, e.g., Conf. Tr. at 16 (May 12, 2006) 

(discussing number of attorneys who could represent parties at depositions involving 

SSI).  The complexity of discovery and the inevitable long delays prompted me to urge 

the parties to pursue settlements.  I suggested assistance by a Board of Mediators whom I 

proposed to appoint.  I told litigants and counsel that vindication by litigation, in addition 

to being uncertain and probably unsatisfactory, would consume a very long time because 

of the problems posed by the TSA filters of SSI.  See Conf. Tr. at 8 (Jan. 27, 2006). 

The parties proposed Sheila L. Birnbaum, Esq., a widely respected 

practitioner in the field of mass torts and a partner of Skadden, Arps, Slate, Meagher & 

Flom LLP, to be the mediator.  Id. at 12-14 (Jan. 27, 2006).  I accepted immediately.  Her 

Report summarizes her work and that of Thomas E. Fox, Esq., also of Skadden, Arps.  

Their efforts directly led to the settlement of seventy-two cases.5  Only three cases 

remain.  Without her patience, skill, empathy, and persistence, these results would not 

have been achieved.  I accept her report, and order it to be filed with this opinion and the 

court records of this litigation.  See Report of the Mediator on the Mediation and 

Settlement Efforts of the Parties in the Cases Previously Docketed under 21 MC 97 (Mar. 

3, 2009) (attached).  

Ms. Birnbaum’s involvement initially led to a spate of settled cases, but 

negotiations then seemed to stall, just as they had done before her appointment.  The 

attorneys reported sharp differences between the perceived values of cases that their 
                                                 
5 Six other cases settled without mediation during this time and one case was dismissed. 
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discussions were not able to bridge.  Without a way to obtain a more objective 

assessment, additional settlements became unlikely. 

Nevertheless, litigants still wished to settle in preference to the risks and 

long waits inherent in discovery and trial.  I determined that the problems of discovery 

delay arose in connection with issues of liability, not damages.  The liability issues 

required extensive discovery of witnesses whom the government did not want to produce 

and of documents and information permeated with SSI.  The damages litigation required 

discovery of limited facts – a decedent’s past and potential income, the pain and suffering 

just prior to death, perhaps the pain and suffering of near relatives, and the reasonable 

income expectations of successors from decedents.  Although also difficult, these issues 

could be discovered and tried in a relatively short time.  I ordered damages-only 

discovery and damages-only jury trials in six cases, a sample of the field, that were to be 

identified jointly by plaintiffs and defendants, or by me if the parties could not agree.  

Order Scheduling Damages Trial and Pretrial Proceedings (July 2, 2007); see Opinion 

Supporting Order to Sever Issues of Damages and Liability in Selected Cases, and to 

Schedule Trial of Issues of Damages, 2007 WL 1975559 (S.D.N.Y. July 5, 2007).  Both 

sides objected because of the absence of precedents, but they acquiesced upon 

reconsideration, and when it became clear that I was determined to proceed. 

The experiment was successful.  After some discovery, and without the 

need of any trials, all six cases settled and more followed.  The values were moderately 

higher than previous settlements, but acceptably so.  In a few cases, I approved 

contingent fees of 20% of recoveries in recognition of the additional work that the 

Case 1:21-mc-00101-AKH     Document 752      Filed 03/05/2009     Page 7 of 25



 8

attorneys performed and the exceptional quality of that work.  Sealed Orders (Jan. 31 and 

Mar. 13, 2008); see 567 F. Supp. 2d 611, 617 (S.D.N.Y. 2008). 

One additional problem was encountered.  There were, by now, relatively 

few cases left of the original ninety-five.  One law firm, after rejecting the mediator’s 

offer of assistance, succeeded in negotiating settlements for a group of four cases.  These 

settlements were larger than similarly situated earlier cases and higher than the 

recommendations of the mediator.  The law firm, having successfully leveraged on a 

group settlement that would have left very few cases remaining on the calendar, 

demanded a fee of 25% citing their success and their clients’ written agreements.  

Defendants were willing to pay these larger sums to settle, I believed, because of 

significant balance sheet benefits they could obtain by clearing loss reserves set aside for 

administering trial, given how few cases would have remained against the insurers’ loss 

reserves.   

I disapproved the settlements and the fees as disproportionately large.  567 

F. Supp. 2d 611 (S.D.N.Y. 2008) (vacating four settlements and fees); 2008 U.S. Dist. 

LEXIS 103894 (Aug. 28, 2008) (denying counsel’s motion to reconsider).  The litigants 

then accepted the assistance of the mediator and agreed to settlements that were 

consistent with previous settlements.  They also agreed to a 15% contingency fee.  I then 

approved the settlements.   

At this point, there are only three cases left of the original ninety-five.  I 

ordered 21 MC 97 closed, and transferred the three wrongful death cases to 21 MC 101, 

to conduct discovery, and to be tried, according to procedures in relation to all the 

property-damage cases.  Ms. Birnbaum and Mr. Fox have completed their assignment. 
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